IIpo6.siema cBoOoabl imuHOCTH B Tpyaax b.H. Unuepuna

bopuc Hukonaesny Unuepun — BeIAaONUiACS pycckuit ¢punocod, mpaBoBe,
rocyAapCTBEHHBIN JesTeab BTopoi monoBuHbl XIX Beka. CMbIca cBOOObI, C €ro
TOYKU 3PEHUS 3aKIIIOYAeTCSd B BO3MOXKHOCTU [IJII YEJOBEKA «BO3BBIIATHCS K
CO3HAHUIO O€3yCIIOBHON CBOEW CYIIHOCTH M, TEM CaMbIM, - K CO3HAHUIO CBOEH
HE3aBUCHMOCTH OT 4ero Obl TO HH OBUIO, KPOME CaMoro cebs’. DTo Hadalo
CBOOO/IbI B YEJIOBEKE 3AIUINAET €r0 OT MOIJIONMICHHS 00IIECTBOM U TOCYAapPCTBOM.
«YenoBek Bcerja MOJKEH OLIEHUBATHCS KakK II€JIb M HUKOTJA HE JIOJDKEH OBITh
HU3BEJICH HA CTENEHb MPOCTOr0 CpeaAcTBa... MHauBHmyanus3m, COCTOSIIHI B
NpU3HAHUM CBOOOJABI JIMIIA, COCTAaBISAECT KpPAaeyrojbHBI KaME€Hb BCSIKOTO
MCTHHHOTO Ye0BEYECKOTo 31aHus», - mucai b.H. Uuuepun B 1900-m roay.

B menom, 3ammra cBOOOJBI JIMYHOCTH SIBISETCS OJHOM M3 BaKHEHIIHNX
3acnyr UnyeprHa B UCTOpUHU pycckoi (uiiocopuu npaBa. OAuH U3 OCHOBHBIX
MOCTYJIATOB €ro TEOpUHM MpaBa riacuT: «PazymMHOe cymecTBo €cTh BMECTE
cBoOoaHOE cyiecTBo». b.H. UnuepuH B 01HOM U3 CBOMX pabOT TaKKe YTBEPKAAl,
4yTO0 CcBOOOJA, MpaBa U OOSI3aHHOCTH JMYHOCTH MPEBPALAIOTCS B UYUCTEUIIYIO
OECCMBICIHILY, €CJIM Mbl HE MIPU3HAEM €IMHCTBA IMYHOCTH, €CIIM OHA CBOAUTCS ISl
HAaC K psiIy MEHSIOIIUXCA COCTOSHHUM. JIMUHOCTh €CTh CYIIHOCTh €IMHUYHAS. JTO
He 00111as1 CYIITHOCTbh, pa3JIUTasi BO MHOTUX 0C00ax, a CyITHOCTh, COCPEOTOUYCHHAs
B cebe U OTmelbHas OT JPYyrux, Kak CaMOCTOSTENbHBIA IIEHTP CUJIBI U
eSTEIBHOCTH .

TBepno cnenys Tpaauuuu kiaccuyeckod ¢uinocopun, b.H. Uuuepun
CBSI3bIBACT TMOHATUE JIMYHOCTU C TMOHSITHEM CBOOOJBI Boiu: «CBOOOIHAST BOJIS

COCTaBJIsICT, TaKHMM 06p330M, OCHOBHOC OIIPCACJICHUC YCJIOBCKA KaK Pa3syMHOTIO

' Ypuepun B.H. Hayka u permrust. M., 1901 — C. 122.
*Yyuepun b.H. ®unocodpus npasa. M., 1900 — C. 56.
¥ Tam ke — C. 54.



cymectBa. VIMEHHO BCIEACTBHE 3TOTO0 OH NPU3HAETCAd JHUIOM U €My
IIPHUCBANBAIOTCS [IPaBay .

Taxxxe UudepuH BbIIEISET JBE PA3HOBUIHOCTH CBOOOJBI JIMYHOCTH:
8HewHss1 c60000a (T.€. TPABOBOE COCTOSIHUE), KOTOPAasi CTAHOBUTCS MPABOM TOJIBKO
IIOTOMY, YTO OHA COCTABJISICT SIBICHUC GHYmMpeHHell, abcomomuoi ce0b6oowt (T.e.
JIyXOBHOE, HPABCTBEHHOE COCTOSHME). DTO O3HAYaeT, YTO YEJOBEK MPHU3HAETCS
CcBOOO/IHBIM BO BHEIITHEM MUpE, IIOTOMY YTO OH CBOOOJICH BHYTpHU ce0sl - Ha ITOM
OCHOBAHO TO YB@KEHHE K JMYHOCTH, KOTOPOE COCTaBIsieT Haubojee ILEHHbIN
MCTOYHHK BCAKOro mpasa. Takum oOpaszoM, corsacHo UudepuHy, 4eTOBEK MOKET
TpeOOBaTh YBaXKEHUA K c€0€ TOJIBKO MOTOMY, YTO OH — HOCHUTEIb CBOOO/IbI; OTCIO/IA
e, 110 MHEHHUIO YUYEHOIO, MPOMCTEKAET IOPUIMYECKOE PABEHCTBO BCEX JIIOJCH:
«HMCTHHHAsI TMpaBJa COCTOUT B MPHU3HAHUU 32 BCEMH PAaBHOIO YEJIOBEYECKOTO
JIOCTOMHCTBA M CBOOOIB»’. B TaHHOM acrekTe ocobyto ponb b.H. Yuuepun
OTBOAMJI TOCYNapCTBY, KOTOpOE€ B LEISAX COXpaHEHHsT U 0OecreyeHUs
YEJIOBEUECKOr0 OOIIEKUTUSL BIpaBe MNPEIBSABIATh K JIMIYy ONpPEIeICHHbIC
TpeOOBaHMsI, PUMEHSISI MEPbl MPUHYIUTEIBLHOTO XapaKTepa, OJHAKO, MPHU ITOM,
BHYTpEHHsI  cBOOOJa  JIMYHOCTHM  HE  MOJJIEKHT  TOCYAapCTBEHHOMY
pPETryJIMpPOBAaHUIO, 10 JTOM MPUYMHE HA HEM W OCHOBAHBI HE3bIOJEMBbIC IpaBa
4yesoBeKa: cB00OAa COBECTH, MPaBO COOCTBEHHOCTH U T.II.

Takxke, HYXHO 3aMeTUThb, 4YTO, COrJacHO YwWuyepuHy, UCTUHHAS
yejoBeveckas cBo0oJa He ecTh cBOOOAA KUBOTHOTO, HAXOJALIETOCs Ha BOJE, a
cBO6GOA TPaXKIaHHMHA, TOIHHSIONIErocs 3aKoHy . MccienoBaTenb AeacT BaKHOE
3aMeYaHHue O TOM, YTO BCE JIFOJM PABHBI MEXAY COOOM JUIIb B OTHOLIEHUHU K CBOEH
CBOOOJHOIN CYIIHOCTH, B TO K€ BpPEMs, BO BCEM OCTaJIbHOM JIIOIM HEPABHBI.

EctecTBeHHas ACATCIbHOCTh HCIIPEMCHHO BCIACT K HCPABCHCTBY MCKAY JIOJAbMH,

* Tam xe — C. 53; Ynuepun b. H. Ilcuxonornueckas Teopus npasa // Borpocs! pumocoduu. M., 1904. C.
364.

® Yyuepun b.H. ®unocodus npasa. M., 1900 — C. 100.

® Tam ke — C. 106.



TakKUM 00pa3oM, TpaBoO, HapsAAy ¢ (GOPMaTbHBIM pPaBEHCTBOM, IPU3HAET
(bakTHYeCKOEe HEPABEHCTRBO.

B nanHoMm acnekte HEOOXOAMMO OTMETUTh, YTO B CAMOM IMOHATHM IMpaBa
b.H. YUndepun BbIACIS OBa BHUAA TpaBa: cyOvekmueHoe M obwvekmusHoe. OH
yTBEpXKIal:  «CYOBEKTHMBHOE TMpaBO  OMpeNesieTcss Kak  HpaBCTBEHHas
BO3MOXKHOCTh, WJIM HWHadye, KaK 3aKOHHas CBOOOJa 4YTO-IMOO JAenaTh WU
TpeboBaTh. OOBEKTUBHOE MTPABO €CTh CAMBIN 3aKOH, OTPEICIISIFOIINI 3Ty CBOOOTY.
Coeaunenue o00UX CMBICIOB JaeT HaM oOlee onpeeseHUe: paBo eCcTh CB000/Ia,
ompeneisieMasl 3aKOHOM» . LIpu DTOM, pasieicHHe mpaBa Ha CyOBCKTHBHOE W
OOBEKTUBHOE - 3TO HE AHTArOHUCTUYECKOE MPOTHUBOIOCTABJICHUE, a CJICACTBUE
HUCTOPUYECKOrO TMPOrpecca, Pe3ylabTaTOM KOTOPOro SABJISETCA IMOCTEINEHHOE
cOmpkeHne OOBEKTUBHOTO TpaBa C CYOBEKTUBHBIM U YCTAaHOBJIEHUE TaKOTO
OOIIECTBEHHOTO CTPOs, MPU KOTOPOM CBOOOJA JMYHOCTU JOCTUTHET CBOETO
sapepireHms. Takas TPAKTOBKA IIPaBa, [0 MHEHHIO H3BECTHOTO HCCICIOBATEIS
XIX — navanma XX BB. E.H. TpyOeukoro, 3akimioyaeT B ce0€ HMEHHO Te
CYLIECTBEHHbIC MPU3HAKH MpPaBa, KOTOPBIX HEIOCTAE€T JPYTMM TPAaKTOBKaM,

BBIIBUT'aBIIIMMCS B TO BPCM:I.

" Ypuepun b.H. ®Gunocodus npaa. M., 1900 — C. 84. O6paTiM BHUMAHKE, 4TO Pa3IHuMe MO3UTUBHOTO
3aKOHa M €CTECTBEHHOT'O TpaBa ObLIO OJHUM M3 KIIFOYEBHIX TYHKTOB MOCTPOCHHUS Bcel punocoduu npasa
b.H. Ynyepuna. OH nucan, 9YTO MO3UTHUBHBIN 3aKOH pa3BUBAETCA IO BIUSHUEM TEOPETUYECKHX HOPM,
KOTOpBIE HE UMEIOT MIPUHYAUTEIHHOTO 3HAUEHHUS, HO CITY’KaT PYKOBOJISAIINM HAa4daJlOM IS 3aKOHOAaTeNnen
u 1opuctoB. Ortcrona poOXAaeTcsl TOHSATHE O TPaBeé eCTECTBEHHOM, B IPOTHBOIMOJIOKHOCTh
MOJIOKHUTEIIEHOMY. DTO — HE ACUCTBYIOIIMH, a MOTOMY NPHHYIUTEIbHBIH 3aKOH, a CUCTeMa OOLIMX
IOPUIMYECKUX HOPM, BBITEKAIOIIMX U3 YEIOBEYECKOIO pa3yMa M JOJKEHCTBYIOLINX CIYKUTh MEPUIIOM U
PYKOBOJCTBOM JUIS IOJIOXKHUTEIBHOTO 3aKOHOAATesbeTBa. OHA M COCTaBNsieT coiepkaHue Quiaocodun
npasa (Cm. Ynuepun b.H. @unocodus npasa. M., 1900 — C. 94).

® Benmuko, A.M. Pa3BuTHe HeH eCTECTBEHHOro npasa B Tpyaax b.H. Uuuepuna // IIpaBoBenenue. M.,

1994. Ne 3 — C. 73.



HNHTepecHO 3aMeTUTh, UTO B OTHOIIEHUU MIPUPOKICHHBIX U HEOTUYK1aeMbIX
mpaB dermoBeka UMYepHH HIeT Bciaed 3a HemeukuM ¢unocopom Kamrom®,
YTBEPKIAIOIINM, YTO MNPHUPOKIACHHOE YEIOBEKY IPAaBO TOJBKO OJHO M 3TO —
cB00OJIa, a BCE OCTaJbHOE B HEH 3aKIIOYCHO M M3 Hee BhITekaeT. OaHAKO IS
PYCCKOTO TpaBOBeJa 4esoBeYeckas cBoOOAa MpENCTaBsieT COOOW sBIICHHE
UCTOPUYECKOE, a HEe MPUPOJHOE, T.€. i YuuepuHa cBoOOIa 4YeloBEeKa - ATO
rpakIaHCKas CBOOOJA, TOIYMHEHHAs OOIIEMy 3aKOHY' . B Ie0M, MpH3HAHHE
YeJioBeKa CBOOOJHBIM JIMIIOM UMYepuH XapakTepu3yeT KakK Beluyaillnuii mar B
HUCTOPUYECKOM JIBIDKCHUU TPAXKIAHCKOM KU3HU U JOCTH)KEHUE TOM CTYIEHH,
KOTJ[a TPaKIaHCKUN MOPSJOK CTAHOBUTCSI UCTUHHO YEJIOBEYECKHM.

HyxHO oOTMETHTh, YTO B KA4eCTBE KPYNHEWIIEro JAOCTHXKEHUS
yenoBeyeckod Mbicau b.H. UndepnH xapakTtepu3oBall paCKpBIThIE BBIIAIOLIIUMCS
HeMeukuMm ¢unocopom ['.B.D. I'erenem UCTUHHBIE OCHOBAaHMS TpaBa, KOTOPHIE
TOT ONpeneNsieT Kak «CBOOOMYy BoJu». ['ereiab MEepBBIM BBIACIUI JBOSKOE
3HaUEHUE MpaBa: OOBEKTHBHOE U CyOBEKTHMBHOE. B mepBOM CMbICiIE MPaBO €CTh
BBIPAKEHNE JTMYHOCTH BO BHEIIHUX IMPOSIBICHUIX; BO BTOPOM CMBICIIE MIPABO €CTh
CyOBEKTHBHAs MOpajb, KOTOpas O0Opa3yrollas TaK Ha3bIBAEMYI0 BHYTPEHHIOIO
cBoOoxy. ObGa »TM BHAa TpaBa CBOAWIUCH Yy lerens Kk eAuHCTBY B cdepe
00BEKTUBHOM HPABCTBEHHOCTH, COCTABJISIONIEH chepy rocyaapcTna.

BmecTe co BceMH MHBIMU JOCTOMHCTBAMHU 3HAUUTENBHYIO 3achyry leresns
UudepuH BUIET B TOM, 4YTO CBOOOQYy TOT OMNpEAENsI WMEHHO Kak IIeJb

YeJIOBEYECKOTO Pa3BUTHsA, @ HE €0 UCXOAHYIO TOUKy. Takum 0oOpa3oM, UMEHHO C

® MOXHO OTMETHTb, YTO B YYeHHH O CBOOOje JmuHOCTH UnmuepuH naxe 6mmke k KauTy, Hexenu K
I'.B.®. I'erento (cm.: Ymxkesckuit [I.W. 'erens B Poccun. [Tapmxk, 1939; Bennuko, A.M. Pa3sutne uneu
ecTecTBeHHOro npasa B Tpyaax b.H. Unuepuna // [IpaBoBenenue. M., 1994, Ne 3 — C. 74; Motpenko T.B.
['ereneBckue uaed B MHPOBO33PEHUYECKO-PETUTHO3HON Mapaaurme poccuiickoit ¢ummocopun XIX —
Hagaa XX BekoB. Kues, 2005; Cymun O.}O. I'erens xak cynpb6a Poccuu. HcTopust pyccko-COBETCKOM
dunocoduu u punocodus pyccko-coBerckoit ucropun. KpacHomap, 2005).

1% Cm. Hepcecsi B.C. @umocodust mpasa. M., 1997 — C. 526.



3TOr0 BPEMEHHU OCO3HaHHE CBOOOJBI, MpaBa M HPABCTBEHHOCTH CTAJIO MPOYHBIM
pUOOPETEHUEM HAYKH.

Ha nam B3rsa, cozganHass UnuepuHBIM KOHIENIMS MPEACTABISAET COOOU
CHACPKAHHBIM, JUIIEHHBIM M3JMIIHETO paguKalIu3Ma, HO, TEM HE MEHeEe,
AOepalIbHbIl  MPOEKT, KOTOPBIM IpeaycMaTpUBAaeT, B IMEPBYIO OUYEPEb,
peanM3anMio ImpaB M CcBOOOA JMYHOCTH. locygapcTBo, B CBOIO OYEpE.b,
IIPEACTABICHO HCCIE0OBATEIEM B KAadyeCTBE MEXaHW3Ma, TapaHTUPYIOLIETO
peanu3anmio HHAUBUAYAIbHBIX ¢B0OOA. IIpu 3TOM, HY)KHO 3aMETUTh, UTO UMEHHO
c rocynapctBoM b.H. Uwuuepun cBsspiBan mnposenenue B Poccum pedopwm,
KOTOPBIM TOJIOXWI Hauajo emie ummneparop Anekcanap . Maem UYuuepuna o
HEOOXOJMMOCTU Mepexo/a K KOHCTUTYLHOHHOMY CTPOI0, CTajll CBOEOOpa3HOM
OCHOBOH 1151 00pbOBI POCCUICKOTO TMOEPATTLHOTO ABMKEHUS B Havane XX Beka 3a
TpaHcopmaruio adCOIIOTHON MOHAPXUU B KOHCTUTYLIHOHHYIO.

Takum 00pazoM, MOKHO OTMETUTh, YTO YYEHHE O BCEOOLIEM OCHOBAaHUU
npaBa b.H. UnuepnHa cTano TEOPETUYECKHUM HMCTOYHUKOM [JI MOCIETYIOIINX

pa3pa60T0K TCOPHUH CCTCCTBCHHOI'O ITpaBa B Poccun.



