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What’s the RTBF?

DP Directive: Article 12 — Right of access:

Every data subject has the right to obtain from the
controller as appropriate the rectification, erasure or
blocking of data the processing of which does not
comply with the provisions of this Directive, in particular
because of the incomplete or inaccurate nature of the
data

RTBF or Right to erasure?




Article 17 EU DP
Regulation

A right to erasure where:

a) the data are no longer necessary in relation to the
purposes

b) the data subject withdraws consent on which the
processing is based or when the storage period
consented to has expired

c) the data subject objects to the processing of personal
data

d) a court or reqgulatory authority based in the Union has
ruled as final and absolute that the data concerned must
be erased

e) the data has been unlawfully processed




ECJ’S RULING

Nobody expects
the Spanish Inquisition.




FACTS
\ 1998: The Spanish newspaper La Vanguardia publishes two

announcements concerning the forced sale of properties arising
from social security debts

\ These announcements are then available on the webpage of
the newspaper

\ Mr. Costeja Gonzales is named in one of this announcement

\ 2009: Mr. Costeja Gonzales contacts La Vanguardia asking for
the removal of the referring to his name, which is indexed by the
search engine Google

\ He also argues that the announcement is not relevant anymore
as the sale has been concluded

v The newspaper refuses to remove the content

\ The same request is then forwarded to Google Spain/Inc.
which similarly refuse to remove

\ Costeja Gonzales lodges a complaint before the Spanish DPA




a) Territorial Scope of
the Directive No.
95/46
b) Does Google
processes personal
data?

c) Boundaries of the
RTBF




Territorial Scope

Search engines activities are managed by Google Inc.

Google Spain is a subsidiary of Google Inc., which sell
advertising space in charge of Google Inc.

For this reason, according to the ECJ, it meets the
establishment requirement

If so, it would be sufficient that an independent company
sells advertining instead of Google Spain in order to
avoid the application of the EU Directive




Processing of Personal Data

The operator of a search engine is the ‘controller’ in
respect of the data processing carried out by it since it is
the operator that choices the purposes and means of
that processing

Different opinion of the Working Group Article 29

Does a technical and intermediary processing meets the
definition of the EU directive?




Which Criteria to be Used?

The RTBF cannot be granted, according to ECJ’s ruling,
“If it appeared, for particular reasons, such as the role
played by the data subject in public life, that the
interference with his fundamental rights is justified by
the preponderant interest of the general public in having,
on account of its inclusion in the list of results, access to
the information in question”

What’s the public interest?




At the moment, the determination
of the public interest is left in the
hands of the search engines, not of
a public body

v'But what criteria search engines are
using for removing links?
v'Such criteria are not public at the moment
v'Google has just published the number of requests
and the percentage of accepted ones




Three (Likely) Main Criteria

v'Public Figures v. Non Public Figures
v'Time
v'Mainstream v. Non Mainstream
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History is not
made only of
the epic deeds
of the “public
figures”
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This is the legacy of

Herodotus of Halicarnassus
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« ' Hpodotouv AMkapvnoo£og 1o0Toping amodegic nde, wce
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« These are the researches of Herodotus of

Halicarnassus, which he publishes, in the hope of
thereby preserving from decay the remembrance of
what men have done, and of preventing the great and
wonderful actions of the Greeks and the Barbarians
from losing their due need of glory; and withal to put
on record what were their grounds of feud»
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The risk of tearing up
the index of names o
the biggest book of
the history of this
century

The only one able to make, edit and undo the
index of names is the author of the book as he
only can judge the relevance and the importance
of each name in the history.
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De-Indexation

The question of the de-indexation should
not be addressed in terms of subjective
qualities of the applicant: "public figure" or
"NOT public figure". What matters are the
"facts of interest to the public" against those
that do not interest the public.




[follows]

- There are facts where the protagonists are
"public figures" which do not involve the interest
to the public and facts involving subjects which
are “NOT public figures" but which involve the
public interest.

- Someone can become a "public figure" for a "fact of
interest to the public"
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What is the best way to evaluate the content
of a page when someone has requested that
its URL be removed from search results?

* Does the format of the content (image versus text, for example)
matter?
* |s the content relevant to political discourse, citizen
engagement, or democratic governance?
» Could the content have an impact on public or consumer
safety?
* [s the content integral to preserving a historical public record?
o Are there classes of historical records that must be
preserved at the expense of any individual privacy claims,
such as crimes against humanity?
* Could the content have an impact on scientific inquiry?
* Does the content document real events that are newsworthy?

e e




[Public Interest]

When a content is falls within the boundaries of the
public interest?




[my opinion]

A content must be considered in the public interest if: - It
is published in fulfillment of an obligation of the law
and within the limits set by the law itself and of its
purposes [it must be assumed that the law only requires
the publication of personal data relating to facts of
public interest| - The fact is likely to affect the society by
influencing the political, economic (industrial and
consumer), cultural choices of the members of one or
more communities [it must be assumed that the personal
data are published as exercise of freedom of the press,
or at least for informational purposes - not only by
editors and journalists - and are of public interest.
Otherwise their publication would be unlawful ab
origine]

V| EX



IS there a time at which information becomes
irrelevant to any public interest?




Calendar does not help

Public interestest cannot be based on time




[my opinion]

The most useful references are those that
involve the eventual exhaustion of the
purpose of the publication, the absence of a
new justification for the disclosure, and the
evolution in the reputation of the person to
whom the personal data belong




[follows]

1) When the purpose for which the information
was published can be considered achieved. [This
applies to many categories of content published
in fulfillment of a legal obligation]

2) When a fact is no longer "mews" and is not
eligible to become "history" or when the purpose
of the publication can be considered achieved
|This applies to content published for information
purposes. The question which remains open is:
when is it possible that a news becomes history?]
3) When personal data published do not reflect
the image of the person they refer to in the
present historical situation and can not be
updated [This applies to events - such as judicial

smem- Which are still in progress]
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What procedural elements would create the
ideal implementation of a right to be
forgotten?

What if any involvement should publishers have in

right to be forgotten requests? Should they receive
notice, and if so of what sort?




Mainstream v. NonMainstream

The de-indexation has a significant impact
on the exercise of the freedom of speech of
the author of the content - no matters if he
is a publisher, a blogger or a user of a UGC
- and, in case of publishers, on their
business activities. None, however, could
claim a right to indexing his content and,
therefore, dispute an "unjustified de-
indexation"




[follows]

The author of the content or the person who published it
must be informed of the request of de-indexation and
should be placed in a position to defend itself in relation
to the existence of reasons in support of the indexation
or, otherwise, to adhere to the request made by the user.

To ensure the right to defense, personal data assumed to
be “de-indexated” should be communicated to the one
who published the content.
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