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About this compilation 

This compilation 

This is a compilation of the Foreign Proceedings (Excess of Jurisdiction) Act 

1984 that shows the text of the law as amended and in force on 21 October 2016 

(the compilation date). 

The notes at the end of this compilation (the endnotes) include information 

about amending laws and the amendment history of provisions of the compiled 

law. 

Uncommenced amendments 

The effect of uncommenced amendments is not shown in the text of the 

compiled law. Any uncommenced amendments affecting the law are accessible 

on the Legislation Register (www.legislation.gov.au). The details of 

amendments made up to, but not commenced at, the compilation date are 

underlined in the endnotes. For more information on any uncommenced 

amendments, see the series page on the Legislation Register for the compiled 

law. 

Application, saving and transitional provisions for provisions and 

amendments 

If the operation of a provision or amendment of the compiled law is affected by 

an application, saving or transitional provision that is not included in this 

compilation, details are included in the endnotes. 

Editorial changes 

For more information about any editorial changes made in this compilation, see 

the endnotes. 

Modifications 

If the compiled law is modified by another law, the compiled law operates as 

modified but the modification does not amend the text of the law. Accordingly, 

this compilation does not show the text of the compiled law as modified. For 

more information on any modifications, see the series page on the Legislation 

Register for the compiled law. 

Self-repealing provisions 

If a provision of the compiled law has been repealed in accordance with a 

provision of the law, details are included in the endnotes. 
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An Act to make provision in relation to the 

evidence that may be given in certain foreign 

proceedings, to provide a right of action in 

Australia in respect of the enforcement outside 

Australia of certain foreign judgments, and for 

related purposes 

Part I—Preliminary 
   

1  Short title 

  This Act may be cited as the Foreign Proceedings (Excess of 

Jurisdiction) Act 1984. 

2  Extension to external Territories 

  This Act extends to the external Territories. 

3  Interpretation 

 (1) In this Act, unless the contrary intention appears: 

antitrust law means any law of a kind commonly known as an 

antitrust law and includes any law having as its purpose, or as its 

dominant purpose, the preservation of competition between 

manufacturing, commercial or other business enterprises or the 

prevention or repression of monopolies or restrictive practices in 

trade or commerce. 

Australia when used in a geographical sense, includes the external 

Territories. 

authority includes: 

 (a) a court or a grand jury; and 
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 (b) any officer, examiner, investigator or other person 

authorized: 

 (i) to take or receive evidence, whether on behalf of a court 

or otherwise; or 

 (ii) to require the answering of questions or the production 

of documents. 

Court means the Federal Court of Australia. 

foreign authority means an authority of a country other than 

Australia. 

foreign court means any court, or prescribed authority, of a 

country other than Australia or a part of such a country. 

judgment includes a decree or order. 

 (2) A reference in this Act to a judgment being given is, in relation to a 

judgment that is a decree or order, a reference to the decree or 

order being made. 

 (3) A reference in this Act to proceedings in which multiple damages 

may be awarded is a reference to proceedings in which judgment 

may be given for an amount calculated by doubling, trebling or 

otherwise multiplying the amount assessed by the court as the 

amount that would compensate the person who instituted the 

proceedings for the loss or damage in respect of which the 

proceedings were instituted, and a reference in this Act to a 

judgment for multiple damages is a reference to a judgment for an 

amount that is so calculated. 

 (4) For the purposes of this Act, the question whether a corporation is 

related to another corporation shall be determined in the same 

manner as the question whether a corporation is related to another 

corporation is determined under the Corporations Act 2001. 
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Part II—Foreign proceedings 

Division 1—Interpretation and Application 

4  Interpretation 

 (1) In this Part, unless the contrary intention appears: 

antitrust proceedings to which this Part applies means: 

 (a) proceedings instituted in or before a foreign court that are: 

 (i) proceedings instituted under an antitrust law; or 

 (ii) proceedings for contribution instituted by a person who 

was a defendant in substantive proceedings that were 

instituted under an antitrust law; 

  where those proceedings constitute proceedings to which this 

Part applies; or 

 (b) action taken under an antitrust law or in relation to 

proceedings that have been, or may be, instituted under an 

antitrust law, where that action constitutes proceedings to 

which this Part applies. 

prescribed proceedings, in relation to a court (including an 

authority that is a foreign court) of a country other than Australia 

or of a part of such a country, means proceedings: 

 (a) in respect of which, under any law that is applicable in 

relation to those proceedings, the court would be empowered 

to assume jurisdiction if, in the proceedings, an adverse 

effect, or an adverse effect of a particular kind, on the foreign 

commerce of that other country were to be alleged, whether 

or not the conduct in respect of which the proceedings are 

instituted is alleged to have taken place in that country; and 

 (b) in which, under any law that is applicable in relation to those 

proceedings, multiple damages may be awarded. 

proceedings to which this Part applies means any proceedings or 

other action to which this Part applies by virtue of section 5. 
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substantive proceedings means proceedings to which this Part 

applies by virtue of paragraph 5(a). 

 (2) For the purposes of this Part, where, in proceedings instituted in or 

before a foreign court, a person makes a cross-claim, 

counter-claim, third-party claim, or similar claim, for contribution, 

the person shall be taken to have instituted proceedings in or before 

that court for contribution. 

5  Application of Part 

  This Part applies in relation to: 

 (a) any proceedings instituted in or before a foreign court, being 

proceedings that: 

 (i) relate to or affect trade or commerce with other 

countries or among the States; 

 (ii) relate to or affect the trading operations of a trading 

corporation formed within the limits of the 

Commonwealth or the business operations of a financial 

corporation formed within the limits of the 

Commonwealth; 

 (iii) relate to or affect banking, other than State banking not 

extending beyond the limits of the State concerned; 

 (iv) relate to or affect insurance, other than State insurance 

not extending beyond the limits of the State concerned; 

 (v) constitute an external affair; or 

 (vi) are connected with proceedings that constitute an 

external affair; 

 (b) any action taken by a foreign authority in connection with, or 

for the purposes of, substantive proceedings or any action 

taken by a foreign authority that is ancillary to substantive 

proceedings; 

 (c) any proceedings instituted in or before a foreign court, or 

action taken by a foreign authority, in connection with, or for 

the purposes of: 

 (i) the making of a decision whether substantive 

proceedings should be instituted; or 
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 (ii) the institution, or the proposed institution, of substantive 

proceedings; and 

 (d) any proceedings instituted in or before a foreign court, or 

action taken by a foreign authority, in connection with, or for 

the purposes of, the enforcement of any judgment given in 

substantive proceedings, including any proceedings for 

contribution instituted in or before a foreign court by a 

person who was a defendant in substantive proceedings. 
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Division 2—Prohibition of the giving of certain evidence in 

foreign courts or to foreign authorities 

6  Exercise of powers under this Part 

 (1) The power of the Attorney-General to make an order under 

section 7 may only be exercised in relation to proceedings to which 

this Part applies. 

 (2) The Attorney-General shall not exercise his or her power to make 

an order under section 7 in relation to proceedings to which this 

Part applies except as provided by subsection (3), (4) or (5). 

 (3) The Attorney-General may make an order under section 7 in 

relation to proceedings to which this Part applies, being an order 

prohibiting the doing of an act or thing, if he or she is satisfied that 

the making of the order is desirable for the protection of the 

national interest. 

 (4) The Attorney-General may make an order under section 7 in 

relation to proceedings to which this Part applies that are 

constituted by proceedings instituted in or before a foreign court if 

he or she is satisfied that the assumption of jurisdiction by the 

foreign court, or the manner of exercise of jurisdiction by the 

foreign court, is contrary to international law or is inconsistent with 

international comity or international practice. 

 (5) The Attorney-General may exercise his or her power to make an 

order under section 7 in relation to proceedings to which this Part 

applies that are constituted by action taken by a foreign authority if 

he or she is satisfied that the taking of that action, or the manner of 

taking that action, is contrary to international law or is inconsistent 

with international comity or international practice. 

7  Orders 

 (1) The Attorney-General may, by legislative instrument, make an 

order prohibiting any one or more of the following acts or things: 
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 (a) the production in a foreign court, or to or for the purposes of 

a foreign authority, of a document that, at the time of the 

making of the order or at any time while the order is in force, 

is in Australia; 

 (b) the doing of any act in Australia, in relation to a document 

that, at the time of the making of the order or at any time 

while the order is in force, is in Australia: 

 (i) with the intention that the act will result in the 

document, or evidence of or information about the 

contents of the document, being produced or given in a 

foreign court or to or for the purposes of a foreign 

authority; or 

 (ii) where there is reason to believe that the act will, or is 

likely to, result in the document, or evidence of or 

information about the contents of the document, being 

produced or given in a foreign court or to or for the 

purposes of a foreign authority; 

 (c) the giving by a person, at a time when he or she is an 

Australian citizen or a resident of Australia, of evidence or 

information in a foreign court or to a foreign authority in 

relation to, or in relation to the contents of, a document that, 

at the time of the making of the order or at any time while the 

order is in force, is in Australia; 

 (d) the production of a document in a court in, or to an authority 

of, Australia, or the giving of evidence or information, 

whether in relation to the contents of a document or 

otherwise, in a court in, or to an authority of, Australia, for 

the purposes of proceedings in a foreign court. 

 (2) An order under this section may: 

 (a) be directed to a particular person, to persons included in a 

class of persons or to persons generally; 

 (b) relate to a particular foreign court or foreign authority, to 

courts included in a class of foreign courts or authorities 

included in a class of foreign authorities or to foreign courts 

or foreign authorities generally; and 
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 (c) relate to a particular document or to documents included in a 

class of documents. 

 (3) Where the Attorney-General makes an order under subsection (1) 

that has effect in relation to a document, the order also has effect in 

relation to any copy of that document that, at the time of the 

making of the order or at any time while the order remains in force, 

is in Australia, whether the copy was made before or after the 

making of the order, as if the copy were the document. 

 (4) Where the Attorney-General, being satisfied of the matters 

mentioned in subsection 6(3), (4) or (5), makes an order under 

subsection (1) prohibiting the doing of a specified act or thing, the 

Attorney-General may: 

 (a) provide, in the order, that the doing of that act or thing is not 

prohibited in specified circumstances; or 

 (b) consent in writing to the doing of that act or thing; 

and, where the Attorney-General has consented as mentioned in 

paragraph (b) to the doing of an act or thing, a person shall not be 

taken to have contravened the order by reason that he or she has 

done that act or thing. 

8  Injunctions 

 (1) In this section, Court means: 

 (a) the High Court; or 

 (b) the Federal Court of Australia. 

 (2) Where: 

 (a) there is in force an order made by the Attorney-General 

under section 7 that prohibits the doing of a specified act or 

thing in relation to a specified document, or in relation to 

documents included in a specified class of documents; and 

 (b) the Court is satisfied, on application by the Attorney-General, 

that there are reasonable grounds for believing that the person 

having possession or control of the specified document or of 

a document included in the specified class of documents, as 
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the case may be, might contravene the order referred to in 

paragraph (a); 

the Court may grant an injunction restraining that person from 

dealing with that document in a manner specified in the injunction, 

or restraining that person from dealing with that document except 

in a manner specified in the injunction. 

 (3) Where in the opinion of the Court it is appropriate to do so, the 

Court may, instead of granting an injunction under subsection (2) 

in relation to the manner in which a person may deal with a 

document, accept from the person an undertaking in relation to the 

manner in which that person will deal with the document, but the 

acceptance by the Court of an undertaking in relation to the manner 

in which a person will deal with a document does not prevent the 

Court from subsequently granting an injunction under 

subsection (2) in relation to the manner in which that person may 

deal with that document. 

 (4) The Attorney-General shall not make an application for the 

purposes of this section to the Federal Court of Australia in relation 

to any matter that has been the subject of proceedings in the High 

Court. 
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Division 3—Enforceability of judgments given in foreign 

antitrust proceedings 

9  Enforceability of judgments given in foreign antitrust proceedings 

 (1) Where: 

 (a) a foreign court has, in antitrust proceedings to which this Part 

applies, given a judgment; and 

 (b) the Attorney-General is satisfied that: 

 (i) the making of an instrument under this subsection in 

relation to the judgment is desirable for the protection of 

the national interest; or 

 (ii) the assumption of jurisdiction or the manner of exercise 

of jurisdiction by the foreign court, or the exercise of a 

power or the manner of exercise of a power by the 

foreign court, was contrary to international law or 

inconsistent with international comity or international 

practice; 

the Attorney-General may: 

 (c) in the case of any judgment—by legislative instrument, 

declare that he or she is satisfied as mentioned in 

subparagraph (b)(i) or (ii) in relation to the judgment; or 

 (d) in the case of a judgment for a specified amount of money—

by legislative instrument, declare that he or she is satisfied as 

mentioned in subparagraph (b)(i) or (ii) in relation to the 

judgment, and specify in the instrument an amount of money, 

being an amount that is less than the amount of the judgment, 

for the purposes of paragraph (2)(b). 

 (2) While an instrument made by the Attorney-General under 

subsection (1) in relation to a judgment is in force: 

 (a) where the Attorney-General has not, in the instrument, 

specified an amount of money for the purposes of 

paragraph (b)—the judgment shall not be recognized and is 

not enforceable in Australia; or 
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 (b) where the Attorney-General has, in the instrument, specified 

an amount of money for the purposes of this paragraph—the 

judgment may be recognized or enforced in Australia as if 

the amount specified in the instrument were substituted for 

the amount of the judgment, and not otherwise. 

 (3) Nothing in this section enables a judgment to be recognized or 

enforced in Australia if, apart from this Act, the judgment would 

not be able to be recognized or enforced in Australia. 

 (4) Where: 

 (a) there is in force an instrument, made by the Attorney-General 

under paragraph (1)(d) in relation to a judgment, specifying 

an amount of money for the purposes of paragraph (2)(b); 

and 

 (b) by virtue of paragraph (2)(b), the judgment may be 

recognized or enforced in Australia as if the amount specified 

in the instrument were substituted for the amount of the 

judgment; 

any amounts recovered (whether before or after the making of the 

instrument) pursuant to the judgment in a country other than 

Australia shall, for the purposes of the recognition or enforcement 

of that judgment in Australia but for no other purposes, be taken to 

have been recovered pursuant to the judgment in Australia. 

 (5) Where: 

 (a) a foreign court has, in antitrust proceedings to which this Part 

applies, given a judgment against 2 or more defendants; and 

 (b) there is in force an instrument, made by the Attorney-General 

under paragraph (1)(d) in relation to the judgment, specifying 

an amount of money for the purposes of paragraph (2)(b) (in 

this subsection referred to as the specified amount); 

paragraph (2)(b) has effect, in relation to each defendant, as if the 

Attorney-General had, in the instrument, specified for the purposes 

of paragraph (2)(b) an amount ascertained by dividing the specified 

amount by the number of defendants against whom the judgment 

was given. 
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10  Defendant in antitrust proceedings may recover against person 

who has enforced judgment 

 (1) Subject to subsection (3), where: 

 (a) there is in force an instrument made by the Attorney-General 

under paragraph 9(1)(c) in relation to a foreign judgment; and 

 (b) the plaintiff or any other person has (whether before or after 

the making of the instrument referred to in paragraph (a)) 

recovered from a defendant, in Australia or in any other 

country, an amount pursuant to that foreign judgment; 

then (whether or not any liability has arisen previously under this 

subsection in relation to that foreign judgment) the plaintiff is 

liable, or, where another person has recovered the amount 

mentioned in paragraph (b), the plaintiff and that other person are 

jointly and severally liable, to pay to the defendant an amount 

equal to the amount recovered pursuant to the foreign judgment as 

mentioned in paragraph (b). 

 (2) Subject to subsection (3), where: 

 (a) there is in force an instrument made by the Attorney-General 

under paragraph 9(1)(d) in relation to a foreign judgment 

specifying an amount of money for the purposes of 

paragraph 9(2)(b) (in this subsection referred to as the 

recoverable amount); 

 (b) the plaintiff or any other person has (whether before or after 

the making of the instrument referred to in paragraph (a)) 

recovered from a defendant, in Australia or in any other 

country, an amount pursuant to that foreign judgment (in this 

subsection referred to as the relevant amount ); 

 (c) in a case where, before the recovery of the relevant amount, 

neither the plaintiff nor any other person had recovered any 

amount from the defendant pursuant to that foreign judgment 

in Australia or in any other country—the relevant amount 

exceeds the recoverable amount; and 

 (d) in a case to which paragraph (c) does not apply: 

 (i) the amount recovered, or the sum of the amounts 

recovered, (whether by the plaintiff or by any other 
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person) from the defendant in Australia or in any other 

country or countries pursuant to that foreign judgment 

before the recovery of the relevant amount exceeds, or 

is equal to, the recoverable amount; or 

 (ii) subparagraph (i) does not apply but the sum of the 

relevant amount and the amount or amounts recovered 

as mentioned in that subparagraph exceeds the 

recoverable amount; 

then (whether or not any liability has arisen previously under this 

subsection in relation to that foreign judgment) the plaintiff is 

liable, or, where another person has recovered the relevant amount, 

the plaintiff and that other person are jointly and severally liable, to 

pay to the defendant an amount equal to: 

 (e) where paragraph (c) applies—the amount by which the 

relevant amount exceeds the recoverable amount; 

 (f) where subparagraph (d)(i) applies—the relevant amount; or 

 (g) where subparagraph (d)(ii) applies—the amount by which the 

sum mentioned in that subparagraph exceeds the recoverable 

amount. 

 (3) Nothing in this section renders a person liable to pay an amount to 

a defendant in relation to a foreign judgment given by a court 

(including an authority that is a foreign court) of a country other 

than Australia or of a part of such a country unless: 

 (a) the defendant is an Australian citizen, other than a person 

who, at the time of the institution of the proceedings in which 

the foreign judgment was given, was ordinarily resident in 

that country; 

 (b) the defendant is a corporation incorporated or deemed to be 

incorporated under a law in force in a State or Territory, 

other than a corporation whose principal place of business, at 

the time of the institution of the proceedings in which the 

foreign judgment was given, was in that country; or 

 (c) the defendant is the Commonwealth, a State or a Territory or 

an authority of the Commonwealth, of a State or of a 

Territory. 
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 (4) Where a judgment in relation to which an instrument has been 

made under paragraph 9(1)(d) was given against 2 or more 

defendants, subsection (2) of this section has effect in relation to 

each of those defendants as if the references in that subsection to 

an amount specified in the instrument were references to the 

amount ascertained by dividing the amount specified in the 

instrument by the number of defendants against whom the 

judgment was given. 

 (5) Where a corporation that is the plaintiff in relation to a foreign 

judgment is, by virtue of this section, liable to pay an amount to the 

person who is the defendant in relation to that foreign judgment, 

any corporation that is related to that first-mentioned corporation is 

jointly and severally liable with that first-mentioned corporation to 

pay that amount to that person. 

 (6) A reference in this section to a person other than the plaintiff 

recovering an amount pursuant to a foreign judgment is a reference 

to any person recovering any amount pursuant to the foreign 

judgment, whether as the successor to the plaintiff, as an assignee 

of the rights of the plaintiff under the judgment or otherwise. 

 (7) A proceeding in respect of a cause of action arising under this 

section shall not be commenced after the expiration of the period 

of 3 years commencing on the date on which the cause of action 

arises. 

 (8) For the purposes of subsection (7), a cause of action under this 

section in respect of the recovery of an amount pursuant to a 

foreign judgment in relation to which an instrument has been made 

under section 9 shall, where the amount was recovered pursuant to 

the foreign judgment before the making of the instrument, be taken 

to have arisen when the instrument comes into force for the 

purposes of this section. 

 (9) In this section: 

defendant in relation to a foreign judgment, means a person 

against whom the foreign judgment was given; 
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foreign judgment means a judgment for multiple damages given 

by a foreign court in antitrust proceedings to which this Part 

applies, or any other judgment given by a foreign court in antitrust 

proceedings to which this Part applies; 

plaintiff, in relation to a foreign judgment, means the person or 

persons in whose favour the foreign judgment was given. 

10A  Declarations under section 9—coming into force 

 (1) An instrument under subsection 9(1) comes into force for the 

purposes of section 10 on a day fixed by the Attorney-General by 

notifiable instrument. 

Note 1: See subsection 10(8). 

Note 2: Notifiable instruments must be registered under the Legislation Act 

2003, but they are not subject to parliamentary scrutiny or sunsetting 

under that Act. 

 (2) The Attorney-General must not fix a day under subsection (1) that 

is earlier than the first day the Attorney-General is satisfied that the 

instrument under subsection 9(1) will no longer be liable to be 

disallowed, or to be taken to be disallowed, under section 42 of the 

Legislation Act 2003. 

 (3) To avoid doubt, subsections (1) and (2) do not affect the operation 

of subsection 12(1) of the Legislation Act 2003 in relation to the 

coming into force of the instrument under subsection 9(1) of this 

Act for any other purpose. 

Note: Subsection 12(1) of the Legislation Act 2003 provides that a 

legislative instrument commences on the day it is registered under that 

Act, or otherwise as provided by the instrument. 

11  Defendant may recover reasonable costs and expenses 

 (1) Subject to subsection (2), where: 

 (a) private proceedings, being antitrust proceedings to which this 

Part applies, are instituted in or before a court (including an 

authority that is a foreign court) of a country other than 

Australia or of a part of such a country; 
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 (b) the private proceedings are prescribed proceedings; 

 (c) under any law that is applicable in relation to those 

proceedings, only the plaintiff is entitled to recover any 

amount in respect of his or her costs in the proceedings; and 

 (d) the Attorney-General is satisfied that: 

 (i) the making of an order under this section in relation to 

those proceedings is desirable for the protection of the 

national interest; or 

 (ii) the assumption of jurisdiction or the manner of exercise 

of jurisdiction by that court, or the exercise of a power 

or the manner of exercise of a power by that court, in 

those proceedings was contrary to international law or 

inconsistent with international comity or international 

practice; 

  the Attorney-General may make an order that the plaintiff in 

those proceedings is liable or, if the plaintiff is a corporation, 

the plaintiff and any related corporation are jointly and 

severally liable, to pay to a defendant in the proceedings an 

amount equal to the reasonable costs of, and expenses 

incidental to, the proceedings (in this section referred to as 

recoverable costs and expenses), being costs and expenses 

incurred by the defendant and including, without limiting the 

generality of the foregoing, any costs or expenses associated 

with obtaining legal advice in connection with, or legal 

representation in or in connection with, the proceedings, and 

that order has effect accordingly. 

 (2) Nothing in this section renders a person liable to pay an amount to 

a defendant in proceedings instituted in or before a court of a 

country other than Australia or of a part of such a country unless: 

 (a) the defendant is an Australian citizen, other than a person 

who, at the time of the institution of the proceedings, was 

ordinarily resident in that country; 

 (b) the defendant is a corporation incorporated or deemed to be 

incorporated under a law in force in a State or Territory, 

other than a corporation whose principal place of business, at 
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the time of the institution of the proceedings, was in that 

country; or 

 (c) the defendant is the Commonwealth, a State or a Territory or 

an authority of the Commonwealth, of a State or of a 

Territory. 

 (3) Proceedings in respect of a cause of action arising under this 

section (in this subsection referred to as costs proceedings) in 

relation to proceedings instituted in or before a foreign court (in 

this subsection referred to as the foreign proceedings) may be 

instituted, notwithstanding that the foreign proceedings are still 

pending, in respect of recoverable costs and expenses that have 

been incurred by a defendant in the foreign proceedings at any time 

before he or she institutes the costs proceedings (other than 

recoverable costs and expenses in respect of which costs 

proceedings have previously been instituted as provided by this 

subsection), and the institution of costs proceedings under this 

section in relation to foreign proceedings that are still pending does 

not prevent the defendant from instituting costs proceedings, after 

judgment has been given in the foreign proceedings or the foreign 

proceedings have been discontinued or otherwise terminated, in 

respect of recoverable costs and expenses (other than recoverable 

costs and expenses in respect of which costs proceedings have 

previously been instituted as provided by this subsection). 

 (4) Proceedings in respect of a cause of action arising under this 

section in relation to proceedings instituted in or before a foreign 

court (in this subsection referred to as the foreign proceedings) 

may be instituted by a defendant in the foreign proceedings 

notwithstanding that judgment has been given in favour of the 

plaintiff in the foreign proceedings. 

 (5) Proceedings in respect of a cause of action arising under this 

section in relation to proceedings instituted in or before a foreign 

court (in this subsection referred to as the foreign proceedings) 

shall not be commenced after the expiration of the period of 3 

years commencing on the date on which judgment is given in the 

foreign proceedings, or the foreign proceedings are discontinued or 

otherwise terminated. 
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12  Enforcement of judgments under reciprocal agreement 

 (1) Where: 

 (a) an agreement is in force between Australia and another 

country that makes provision for the enforcement in that 

other country of judgments obtained in proceedings in 

respect of certain causes of action arising under section 10, or 

in respect of all causes of action arising under that section, 

and also: 

 (i) makes provision for the enforcement in Australia of 

judgments obtained in proceedings in respect of causes 

of action arising under any provision of the law of that 

country relating to the recovery of sums paid or 

obtained pursuant to judgments for multiple damages 

within the meaning of subsection 3(3), whether or not 

that last-mentioned provision corresponds to section 10; 

or 

 (ii) makes provision for the enforcement in Australia of 

judgments obtained in proceedings in respect of causes 

of action arising under any provision of the law of that 

country that corresponds to section 10; and 

 (b) a person has obtained a judgment in a proceeding instituted 

under a provision of the law of that other country referred to 

in subparagraph (a)(i) or (ii); 

the Attorney-General may, by legislative instrument, make an 

order declaring that the judgment referred to in paragraph (b), to 

the extent that it has not been satisfied when the order is made, 

may be enforced in Australia. 

 (2) Where an order made under subsection (1) in relation to a 

judgment is in force, the judgment creditor may apply to the Court, 

at any time within 3 years after the date of the making of the order, 

to have the judgment registered in the Court. 

 (3) Subject to subsection (4) and to the regulations, the Court shall, on 

an application under subsection (2) for the registration of a 

judgment, order the judgment to be registered. 
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 (4) A judgment shall not be registered under this section if, at the date 

of the application for registration of the judgment, the judgment 

has been wholly satisfied. 

 (5) If, at the date of the application for registration of a judgment 

under this section, the judgment has been partly satisfied, the 

judgment shall not be registered in respect of the whole amount 

payable under the judgment but shall be registered only in respect 

of the balance remaining payable at that date. 

 (6) Where a judgment is registered under this section, in addition to 

the amount payable under the judgment, the judgment shall be 

registered for the reasonable costs of and incidental to registration, 

including costs of obtaining a certified copy of the judgment from 

the court in which it was obtained. 

 (7) Subject to subsection (8) and any order of the Court made for the 

purposes of subsection (11): 

 (a) a judgment registered under this section is, for the purposes 

of execution, of the same force and effect; 

 (b) proceedings may be taken on such a judgment; and 

 (c) the sum for which such a judgment is registered carries 

interest; 

as if the judgment were a final judgment originally given in the 

Court and entered on the date of registration. 

 (8) Execution shall not issue on a judgment registered under this 

section so long as, under this section and any Rules of Court, it is 

competent for any person to make an application to have the 

registration of the judgment set aside, or, where such an application 

is made, until after the application has been finally determined. 

 (9) On an application in that behalf duly made to the Court by a person 

against whom a judgment registered under this section may be 

enforced, the registration of the judgment shall be set aside if the 

Court is satisfied that the judgment: 

 (a) is not a judgment in respect of which an order made under 

subsection (1) is in force; 

 (b) was registered in contravention of this section; 
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 (c) has been reversed on appeal or otherwise set aside in the 

country in which the judgment was obtained; or 

 (d) has, since registration, been wholly satisfied in Australia or 

in any other country. 

 (9A) The power of the Federal Court of Australia to make Rules of 

Court extends to making rules in relation to: 

 (a) the fixing of a period within which an application may be 

made to have the registration of a judgment set aside; and 

 (b) the extension of such a period. 

 (10) If, on an application under subsection (9) in relation to a judgment, 

the judgment is found to have been partly satisfied in Australia or 

any other country, the amount for which it is registered in the 

Court shall be reduced by the amount by which it has been partially 

satisfied. 

 (11) If, on an application under subsection (9), the Court is satisfied 

either that an appeal is pending, or that a person is entitled and 

intends to appeal, against the judgment in the country in which it 

was obtained, the Court, if it thinks fit, may, on such terms as it 

thinks just, including terms relating to the suspension of the 

execution of the judgment, adjourn the application until after the 

expiration of such period as appears to the Court to be reasonably 

sufficient to enable the applicant to take the necessary steps to have 

the appeal disposed of by the relevant tribunal. 

 (12) Where an application under subsection (9) has been adjourned 

under subsection (11), the Court shall, on the expiration of the 

period of adjournment, deal with the application. 

 (13) For the purposes of this section, the amount payable under a 

judgment in a proceeding instituted under a provision of the law of 

a country other than Australia shall be taken to include any interest 

that by the law of that country becomes due on the judgment up to 

the time of the registration of the judgment under this section. 

 (14) In this section, judgment creditor, in relation to a judgment, means 

the person or persons in whose favour the judgment was given and 
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includes the person or persons in whom the rights under the 

judgment have become vested by succession, assignment or 

otherwise. 

12A  Declarations under section 12—coming into force 

 (1) Despite subsection 12(1) of the Legislation Act 2003, an order 

under subsection 12(1) of this Act comes into force on a day fixed 

by the Attorney-General by notifiable instrument. 

Note 1: Subsection 12(1) of the Legislation Act 2003 deals with the 

commencement of legislative instruments. 

Note 2: Notifiable instruments must be registered under the Legislation Act 

2003, but they are not subject to parliamentary scrutiny or sunsetting 

under that Act. 

 (2) The Attorney-General must not fix a day under subsection (1) that 

is earlier than the first day the Attorney-General is satisfied that the 

order under subsection 12(1) will no longer be liable to be 

disallowed, or to be taken to be disallowed, under section 42 of the 

Legislation Act 2003. 
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Part III—Actions and decisions of foreign 

governments affecting Australia 
   

13  Attorney-General may make orders relating to actions or 

decisions 

 (1) Where: 

 (a) under a law of a country other than Australia, being a law 

that regulates or controls the trade or commerce of that 

country with another country or other countries, or trade or 

commerce among other countries, action has been or is 

proposed to be taken, or a decision has been or is proposed to 

be made, by or on behalf of the government of that 

first-mentioned country or by or on behalf of an agency or 

instrumentality, whether corporate or unincorporated, of that 

government; 

 (b) the action or decision imposes, or would impose, on: 

 (i) a natural person who is an Australian citizen or a 

resident of Australia; or 

 (ii) a corporation that is incorporated or carries on business 

in Australia; 

  an obligation of any kind (including an obligation to refrain 

from doing any act or thing), being an obligation that could 

be, or must be, performed in Australia; and 

 (c) that action or decision, or the performance of any obligation 

imposed by that action or decision: 

 (i) relates to or affects, or would relate to or affect, trade or 

commerce with other countries or among the States; 

 (ii) relates to or affects, or would relate to or affect, the 

trading operations of a trading corporation formed 

within the limits of the Commonwealth or the business 

operations of a financial corporation formed within the 

limits of the Commonwealth; 
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 (iii) relates to or affects, or would relate to or affect, 

banking, other than State banking not extending beyond 

the limits of the State concerned; 

 (iv) relates to or affects, or would relate to or affect, 

insurance, other than State insurance not extending 

beyond the limits of the State concerned; or 

 (v) constitutes, or would constitute, an external affair; 

the Attorney-General may, if he or she is satisfied that the making 

of an order under this subsection in relation to the obligation is 

desirable for the protection of the national interest, by legislative 

instrument, make an order that prohibits the performance of that 

obligation in Australia by the person or corporation referred to in 

paragraph (b). 

 (2) An order made under subsection (1) may prohibit the performance 

of an obligation: 

 (a) absolutely; 

 (b) in such cases as are specified in the order; or 

 (c) subject to such conditions as to consent or as to other matters 

as are specified in the order. 
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Part IV—Prohibition on giving effect to certain 

foreign judgments 
   

14  Attorney-General may prohibit compliance with foreign 

judgments etc. 

 (1) A reference in this section to a relevant judgment is a reference to a 

judgment (including an injunction) that, whether expressly or by 

necessary implication: 

 (a) requires an act or thing to be done in Australia; 

 (b) prohibits the doing of an act or thing in Australia; or 

 (c) requires a person to refrain from conduct in Australia; 

where the doing of the act or thing, the refraining from doing the 

act or thing or the refraining from conduct, as the case may be, 

would: 

 (d) relate to or affect trade or commerce with other countries or 

among the States; 

 (e) relate to or affect the trading operations of a trading 

corporation formed within the limits of the Commonwealth 

or the business operations of a financial corporation formed 

within the limits of the Commonwealth; 

 (f) relate to or affect banking, other than State banking not 

extending beyond the limits of the State concerned; 

 (g) relate to or affect insurance, other than State insurance not 

extending beyond the limits of the State concerned; or 

 (h) constitute an external affair; 

but does not include a reference to a judgment to the extent (if any) 

that the judgment expressly requires the payment of an amount of 

money. 

 (2) Where a foreign court has given a relevant judgment against a 

person, the Attorney-General may, if he or she is satisfied that the 

making of an order under this subsection in relation to the relevant 

judgment is desirable for the protection of the national interest, by 
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legislative instrument, make an order prohibiting the person from 

complying with the relevant judgment in Australia. 

 (3) Where a foreign court has given a relevant judgment against a 

person, the Attorney-General may, if he or she is satisfied that 

compliance in Australia by any other person with an order, 

requirement, request, direction or instruction that has been or may 

be made or given, by or on behalf of that first-mentioned person: 

 (a) in accordance with the relevant judgment; or 

 (b) for the purpose of enabling that first-mentioned person to 

comply with the relevant judgment; 

would or might be detrimental to the national interest, by 

legislative instrument, make an order prohibiting compliance in 

Australia with any such order, requirement, request, direction or 

instruction that has been or may be made or given. 

 (4) An order under subsection (3) may be directed to a particular 

person, to persons included in a class of persons or to persons 

generally. 

 (5) Where the Attorney-General makes an order under subsection (2) 

prohibiting compliance with a relevant judgment or an order under 

subsection (3) prohibiting compliance with an order, requirement, 

request, direction or instruction, the Attorney-General may 

provide, in the order, that the relevant judgment or the order, 

requirement, request, direction or instruction, as the case may be, 

may be complied with in specified circumstances, and the 

circumstances that may be specified include the circumstance that 

the Attorney-General has consented to that compliance. 
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Part V—Miscellaneous 
   

16  Jurisdiction of Federal Court 

 (1) Jurisdiction is conferred on the High Court with respect to matters 

arising under section 8. 

 (2) Jurisdiction is conferred on the Court with respect to matters 

arising under sections 8, 10, 11, 12 and 18, and, subject to 

subsection (1), that jurisdiction is exclusive of the jurisdiction of 

any other court, other than the jurisdiction of the High Court under 

section 75 of the Constitution. 

17  Service of notice of orders 

  Where the Attorney-General makes an order under this Act that is 

directed to a particular person, the Attorney-General shall: 

 (a) except in a case to which paragraph (b) applies, cause to be 

sent to the person by registered post addressed to the person: 

 (i) in the case of a natural person—at his or her last known 

address in Australia; or 

 (ii) in the case of a body corporate—at the registered office 

of the body corporate, or the principal place of business 

of the body corporate, in Australia; 

  a copy of the order; or 

 (b) if the person, being a natural person, does not have an 

address in Australia, or being a body corporate, does not have 

a registered office or principal place of business in Australia, 

cause such steps to be taken as are, in the opinion of the 

Attorney-General, reasonable and practicable, to bring to the 

attention of the person the content of the order. 
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18  Offences 

 (1) A person who contravenes an order by the Attorney-General in 

force under section 7, 13 or 14 that is applicable to him or her 

commits an offence punishable, on conviction: 

 (a) in the case of a person who is a natural person—by 

imprisonment for a period not exceeding 12 months or a fine 

not exceeding 500 penalty units, or both; or 

 (b) in the case of a person that is a corporation—by a fine not 

exceeding 2,500 penalty units. 

 (2) An offence referred to in subsection (1) is not an indictable offence 

and is punishable on summary conviction. 

 (3) It is a defence to a prosecution for an offence constituted by 

contravening an order in force under subsection 14(2) prohibiting 

compliance with a judgment if it is proved that the conduct that is 

alleged to have constituted a contravention of the order was not 

engaged in for the purpose of complying with the judgment 

concerned. 

 (4) It is a defence to a prosecution for an offence constituted by 

contravening an order in force under subsection 14(3) prohibiting 

compliance with an order, requirement, request, direction or 

instruction if it is proved that the conduct that is alleged to have 

constituted a contravention of the order was not engaged in for the 

purpose of complying with the order, requirement, request, 

direction or instruction concerned. 

19  Regulations 

 (1) The Governor-General may make regulations, not inconsistent with 

this Act, prescribing matters: 

 (a) required or permitted by this Act to be prescribed; or 

 (b) necessary or convenient to be prescribed for carrying out or 

giving effect to this Act; 

and in particular: 
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 (c) making provision for and in relation to the service and 

execution of process of the Court in proceedings instituted 

under section 10 or 11 or in proceedings for the registration 

of judgments under section 12, including the manner in 

which and the extent to which the process of the Court, or 

notice of any such process, may be served out of the 

jurisdiction of the Court; 

 (d) making provision for and in relation to the proof by affidavit 

or otherwise of any matter relating to the registration of 

judgments under section 12; 

 (e) making provision for and in relation to the enforcement and 

execution of judgments of the Court given in proceedings 

instituted under this Act or of judgments registered under 

section 12; and 

 (f) making provision for and in relation to the determination of 

the rate of exchange applicable where, for the purposes of the 

application of this Act, it is necessary to express in 

Australian currency an amount of foreign currency. 

 (2) Subsection 12(2) of the Legislation Act 2003 does not apply to 

regulations prescribing an authority for the purposes of the 

definition of foreign court in subsection 3(1) of this Act. 

Note: Subsection 12(2) of the Legislation Act 2003 is about the retrospective 

application of legislative instruments (such as regulations). 

20  Repeal etc. 

 (1) The following Acts are repealed: 

Foreign Proceedings (Prohibition of Certain Evidence) Act 1976 

Foreign Proceedings (Prohibition of Certain Evidence) 

Amendment Act 1976 

Foreign Antitrust Judgments (Restriction of Enforcement) Act 

1979. 

 (2) An order that: 

 (a) was made under section 5 of the Foreign Proceedings 

(Prohibition of Certain Evidence) Act 1976; and 
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 (b) was in force immediately before the commencement of this 

Act; 

has, from the commencement of this Act, such force and effect as it 

would have if it had been made under section 7 of this Act and had 

come into force at the commencement of this Act and: 

 (c) the provisions of this Act (other than sections 15 and 17) 

apply in relation to the order; and 

 (d) the order may be revoked or varied; 

as if the order had been made under section 7 of this Act. 
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Endnotes 

Endnote 1—About the endnotes 

The endnotes provide information about this compilation and the compiled law. 

The following endnotes are included in every compilation: 

Endnote 1—About the endnotes 

Endnote 2—Abbreviation key 

Endnote 3—Legislation history 

Endnote 4—Amendment history 

Abbreviation key—Endnote 2 

The abbreviation key sets out abbreviations that may be used in the endnotes. 

Legislation history and amendment history—Endnotes 3 and 4 

Amending laws are annotated in the legislation history and amendment history. 

The legislation history in endnote 3 provides information about each law that 

has amended (or will amend) the compiled law. The information includes 

commencement details for amending laws and details of any application, saving 

or transitional provisions that are not included in this compilation. 

The amendment history in endnote 4 provides information about amendments at 

the provision (generally section or equivalent) level. It also includes information 

about any provision of the compiled law that has been repealed in accordance 

with a provision of the law. 

Editorial changes 

The Legislation Act 2003 authorises First Parliamentary Counsel to make 

editorial and presentational changes to a compiled law in preparing a 

compilation of the law for registration. The changes must not change the effect 

of the law. Editorial changes take effect from the compilation registration date. 

If the compilation includes editorial changes, the endnotes include a brief 

outline of the changes in general terms. Full details of any changes can be 

obtained from the Office of Parliamentary Counsel.  

Misdescribed amendments 

A misdescribed amendment is an amendment that does not accurately describe 

the amendment to be made. If, despite the misdescription, the amendment can 
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be given effect as intended, the amendment is incorporated into the compiled 

law and the abbreviation “(md)” added to the details of the amendment included 

in the amendment history.  

If a misdescribed amendment cannot be given effect as intended, the 

abbreviation “(md not incorp)” is added to the details of the amendment 

included in the amendment history. 
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Endnote 2—Abbreviation key 

 

ad = added or inserted o = order(s) 

am = amended Ord = Ordinance 

amdt = amendment orig = original 

c = clause(s) par = paragraph(s)/subparagraph(s) 

C[x] = Compilation No. x     /sub-subparagraph(s) 

Ch = Chapter(s) pres = present 

def = definition(s) prev = previous 

Dict = Dictionary (prev…) = previously 

disallowed = disallowed by Parliament Pt = Part(s) 

Div = Division(s) r = regulation(s)/rule(s) 

ed = editorial change reloc = relocated 

exp = expires/expired or ceases/ceased to have renum = renumbered 

    effect rep = repealed 

F = Federal Register of Legislation rs = repealed and substituted 

gaz = gazette s = section(s)/subsection(s) 

LA = Legislation Act 2003 Sch = Schedule(s) 

LIA = Legislative Instruments Act 2003 Sdiv = Subdivision(s) 

(md) = misdescribed amendment can be given SLI = Select Legislative Instrument 

    effect SR = Statutory Rules 

(md not incorp) = misdescribed amendment Sub-Ch = Sub-Chapter(s) 

    cannot be given effect SubPt = Subpart(s) 

mod = modified/modification underlining = whole or part not 

No. = Number(s)     commenced or to be commenced 
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Endnote 3—Legislation history 

 

Act Number 

and year 

Assent Commencement Application, 

saving and 

transitional 

provisions 

Foreign Proceedings 

(Excess of Jurisdiction) 

Act 1984 

3, 1984 21 Mar 

1984 

18 Apr 1984  

Statutory Instruments 

(Tabling and 

Disallowance) 

Legislation Amendment 

Act 1988 

99, 1988 2 Dec 1988 Sch (item 1): 2 Dec 1988 

(s 2) 

— 

Foreign Judgments Act 

1991 

112, 1991 27 June 

1991 

s 21: 27 Oct 1991 (s 

2(2)) 

— 

Corporations (Repeals, 

Consequentials and 

Transitionals) Act 2001 

55, 2001 28 June 

2001 

s 4–14 and Sch 3 

(item 206): 15 July 2001 

(s 2(1), (3)) 

s 4–14 

Law and Justice 

Legislation Amendment 

Act 2004 

62, 2004 26 May 

2004 

Sch 1 (items 21, 22): 

27 May 2004 (s 2(1) 

item 8) 

— 

Statute Law Revision 

Act 2008 

73, 2008 3 July 2008 Sch 4 (items 299–315): 

4 July 2008 (s 2(1) 

item 64) 

— 

Acts Interpretation 

Amendment Act 2011 

46, 2011 27 June 

2011 

Sch 2 (item 634) and 

Sch 3 (items 10, 11): 

27 Dec 2011 (s 2(1) 

items 3, 12) 

Sch 3 (items 10, 

11) 

Acts and Instruments 

(Framework Reform) 

Act 2015 

10, 2015 5 Mar 2015 Sch 3 (items 141–151, 

348, 349): 5 Mar 2016 (s 

2(1) item 2) 

Sch 3 (items 348, 

349) 

Statute Law Revision 

Act (No. 1) 2016 

4, 2016 11 Feb 

2016 

Sch 4 (items 1, 176): 10 

Mar 2016 (s 2(1) item 6) 

— 
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Act Number 

and year 

Assent Commencement Application, 

saving and 

transitional 

provisions 

Statute Update Act 2016 61, 2016 23 Sept 

2016 

Sch 1 (items 247, 248): 

21 Oct 2016 (s 2(1) 

item 1) 

— 
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Compilation No. 10 Compilation date: 21/10/16 Registered: 15/11/16 

 

Endnote 4—Amendment history 

 

Provision affected How affected 

Part I  

s 3 ..................................................  am No 55, 2001; No 62, 2004; No 46, 2011 

Part II  

Division 2  

s 6 ..................................................  am No 73, 2008 

s 7 ..................................................  am No 73, 2008; No 10, 2015 

s 8 ..................................................  am No 62, 2004 

Division 3  

s 9 ..................................................  am No 73, 2008; No 10, 2015 

s 10A .............................................  ad No 10, 2015 

s 11 ................................................  am No 73, 2008 

s 12 ................................................  am No 112, 1991; No 10, 2015 

s 12A .............................................  ad No 10, 2015 

Part III  

s 13 ................................................  am No 73, 2008; No 10, 2015 

Part IV  

s 14 ................................................  am No 73, 2008; No 10, 2015 

Part V  

s 15 ................................................  am No 99, 1988; No 73, 2008 

 rep No 10, 2015 

s 17 ................................................  am No 73, 2008; No 10, 2015 

s 18 ................................................  am No 73, 2008; No 4, 2016; No 61, 2016 

s 19 ................................................  am No 10, 2015 
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