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notice of a retirement the remaining partners cantlot waive atry point in clispiite 011 a 
continuittg contract of this kincl without the retiriirg ~ ~ t ~ r t n e r  being released, I should 
still be of opinion that nothiug has been waived which coiild have been mairrtainecl 
with auccess. 

Another point was made as to the arbitration, atid it was said that the selection of 
an  itrato rat or by the contintiing partners alorte was a rlepdrture from the terms of the 
[I941 origirial coritract.. But this ~ ~ r l ~ i t ~ ~ t i o ~ i  was only U rrroda of giving effect to the 
terms of the ori,airial contract which it was quite proper for the c o ~ i t ~ ~ ~ i i i i i g  part.trers 
to  adopt ; and without sayirrg that they were i.)oun(l to refer ally question, they were 
clearly ~ l i s c ~ a r ~ i i i ~  their. duty properly in doing so. 

When two persons arc of xrecosaity left to work ont a cotitmet on which another 
is joirttly liable with them, cari it be saicl that the whale coritrnct becomes void against 
the third partner; because those who are left to act in the busiriess do, by referririg a 
dispute, act in the very way prescribed by the original contract? It i s  clear that the 
retiring partner must he taken to have handed over to them, as his agents for carry- 
ing out the contract, the power of appointing au arbitrator in case of a difYer*ence 
arising. 

The agreement of the S ls t  of September is said to have fettered the arbitrators 
in a manner not in accordatice with the original coiitract ; and i t  amounts no doubt 
to this, that the  arbitrator^ mould be bound to adopt the concessiotr (if coricessioii i t  
was) QII the subject of the hotiiis ; and also the coiicessiot1 oti the part of the company 
as to admittirig the principle of Messrs. Croskey cP: Co.'s acco~~nts. 

The result, however, is that the so-called variatiotr is iiothittg more than ail agree- 
ment in  pursuance of the original contract by which Oekforci is hourid. I cattirot push 
the doctriite of ~ a ~ e Z e ~  v, ~ a s ~ $ Z l e ~  to such a length as to relieve the Plaiittiff nnder 
such circumstances ; and the bill must therefore be dismissed with costs. 

[196] Srarpsow v. Fnoo. Dec. 9, 1862, Feb. 13, 1863. 

[S. C. 1 J. Ce; H. 18; 70 E. R. 644 (with note).] 

~ o ~ e ~ ~  ~ ~ k L ~ g ~ ~ e n ~ .  How far ~ ~ ~ ~ ) ~ ~ ~ a h ~ $ .  Lex Loci. ~~~~~~~ of ~ T a ~ ~ 5 n ~ .  

A British ship was duly mortgaged i n  Englatid, and remained in the possession of the 
mortgagor, who afterwards serrt her to New Orleans. There she was attached by 
a citizen of Louisiaaa, a creditor ot the mortgagor, i n  ari action commenced for the 
recovery of his debt, not beirtg a proceedirtg in r e a .  The morbgagee intervened in 
the actioa and claimed possession of the ship. The Supreme Court of Louisiaiia 
refused to recognise his title, though good by the law of England, assigning as a 
reason on t h e  face of the juilgmeirt that the law of Louisiana did not recogtrise 
transfers of property in chattels without delivery of possessiori, that to admit the 
claim would be prejudicial to the citizens of Louisiana, ancl that the comity of 
nations did not extend to the case. The ship was then sold under a writ iu the 
nature of a j .  fa. in the action to the Defendant i o  this cause, arid the proceeds 
were applied in favour of the creditors to the exclusiori of the mortgagee. The ship 
having been h ~ o u ~ h t  to Englard, the mortgagee, whose debt was admitted to exceed 
the value of the ship, filed his bill to establish his claim. 

Heltl, that the judgment of the Court of Louisiana \vas exatniriable for error on the 
face of i t  by reason o€ its disregard of the comity of w&iorrs, arid that the mortgagee 
wa9 entitled to the sbip. 

Eelti, also, that the judgm~nt  was of the nature of a judgment ~~~c~~~~~~~ as regarded 
the intervenor ; hut 

,%&le, that a foreign judgment even  em may be examitled and disregarded, iF i t  
appears on the face of i t  to hiwe been founded on a perverse disregard of English 
law in a case properly subject to that law by the comity of nations. 
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This case, reported on demurrer, 1 J. c91 H. 18, now came on upon motion for 
decree. 

By an  indenture dated ~epten iber  25th, 1854, Messrs. Klirtgeiider, carryitig 011 
business at Liverpool, and then the sole owners of the British ship Warbler, which 
was duly registered at the port of Liverpool in their names, mortgaged the ship 
(then at sea) and all freight on any present or future voyage, to il, trustee for the 
Bank of Liverpool, for a balance then due to the batik, a d  for future advances. 
This mortgage was duly registered a t  Liverpool on the 2d October 1854. On 
December 4th1 1857, the mortgagors stopped payment. The ship was then on a 
voyage to New Orleans, where she arrived about the SIst of December 1857, then 
being in charge of the master and crew put i n  by Messrs. Klingerider. 

On January 6 t 4  1858, Messrs. Hughes 8 Co., citizens of Louisiana, and creditors 
of Messrs. ~ l i i ~ g e r t d e ~ ,  who coniInericecl an action i n  the Fowth District Court of 
New Orleans a p i n s t  Messrs. K l i n ~ e r i d ~ r  for the recovery of their debt, applied for 
and obtai~ied from the said Conrt upon the aflidavit and bond required hy the law of 
~ o u ~ s i a t ~ a ,  a writ of attachn~et~t,  dated January fith, 1858, directed to the sheriff of thc 
parish of Orleaits, atid ~ o ~ i ~ a i ~ r l ~ t t g  him to seize arid attach accorditig to law arid take 
into his possession the goods, chattela and effects of the Refe I i - t l g~~~dan t s  in the 
action, if any, in the said parish, to an amourit s u ~ c i e i i t  to discharge the PIaintiffs’ 
deht arid costs. 

On the same day the sheriff seized the Warbler, ancl servcd a copy of a notice of 
seizure, addressed to the captaiir ant1 owners, upon the master of the ship. 

011 the following day Hughes & Co. filed a petition in the said action, stating their 
debt at 14,520 dollars, and prayetl that the Refendatits might be, citerl and condemned 
to pay the  aniount, ancl tha t  in cotisiclerntioti of the said affidavit ancl bond the attach- 
merit issued as aforesaid might be sustained arid supported for a privilege on the 
p ~ ~ p e r t ~  attaohec~. 
00 Jzmuary 11th an order was made by the snid Court that a writ of attachmeIit 

should issue i i i  the cause, the P ~ ~ ~ ~ i t i ~ s  therein giving boiid with good and solverit 
security according to law. On the sane day Messrs. Hughes B Co. executed a bond 
in the said aotiori to Messrs. ~ l i r i g e ~ ~ l e r  i r t  the sum of 24,000 dollars, to secare a11 
damages which might be recovered against them iu case the a t t ac~~men t  should prove 
to have been wrongfully otitaiiied ; and a secnrtd writ of sttacehment thereupon issued, 
urrcler whieh the sheriff levied oti the ship already in his possession under the writ of 
January 6th. 

By the law of Louisiana any person claiming BII interest in property seized under 
any legal process is a t  liberty to intervene in  the suit in which the writ has issued; 
ancl it appeared from the evidence of MY. Bradford, a New Orleans advocate, that in 
the absence of any inter~et~tioIi by a third party in a suit of this description, any 
rights he might have would be L~r~affecte~ by the proceedings therein ; hut that, if he 
intervetled, his rights would be a~ljudicated upori, and he would (~~ccordiiig to the law 
of Lo~~sia i ia )  be as completeIy bound as if he had volLi~it~rily commeiiced the suit as 
F l ~ ~ i ~ i t ~ f f .  Mr. Bradfor~l also stated in effect E1971 tbat, by the law of Lou~siana, 
persons in possessiori of a ship as owiiers were for all purposes deemed to be the true 
owners. 

The Bank of Liverpool, before hearitig. of the proceediiigs in the action at New 
Orleatts, h i d  sent out iustructiorrs to their agent, Mr. Mure (who was the British 
Corisul at New Orleans), to‘ take possession of the ship by virtue of their mortgage. 

On January 15th, 1858, Mure, on behalf of his employers, intervened in the action. 
His petition for this purpose] after statitig the title of the mortgagees, and his own 
authority to take the possessioii and control of the ship, alleged that the ship had been 
wrongfully seized, traversed the declarations of the Plaintiffs in the action, and prayed 
that they might be cited to appear and aiiswer the petitiori, that their petition might 
be dismissed, and that the possessiori of the ship might be ordered to be given u p  to 
him ( M ~ ~ r e )  on behalf of the mortgage~s, with costs of suit, and reservirig the right to 
sue for damages. 

Before this petition came on to be heard in the Fourth District Court, several other 
writs of a t ~ c h m e n t  had beeu issued agairist the ship by creditors of Messrs. ~ I ~ I i g ~ n d e ~ ,  
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some of whom claimed a privilege on the ship by reason of the character of their debts; 
such privilege, according to the law of Louisiaua, sigriifying a right of satisfaction in 
priority to all mortgages or other claims. 

By the Louisiaiia code, creditors holding such privileges are entitled to follow the 
ship in  the hands of a voluntary purchaser, but  in the case of a forced sale under 
process of law, only to  follow the purchase-money, the purchaser in that case taking 
at1 irrevocable title to the ship. 

The code of Louisiana confers such privileges in the following order :--1. Legal 
and other charges in and about the sale of a ship. 2. Debts for pilotage, wharfage 
arid [I981 anchorage. 3. Expenses of keeping a vessel until sale. 4. Cost of ware- 
housing stores. 6. Wages of captain and crew on the last 
voyage ; other charges following in a certain prescribed order. 

By an arrangement between all parties concerned, it was agreed that Mure should 
pay certain wages which were due to the crew, arid should stand iri the shoes of the 
crew in respect to their privilege on that account, Mnre acting in this matter not a8 
the agerit of the bank, but as British Consul. 

On January 18th Mure made an interlocutory applicatioii for a rule to shew cause 
why the ship should not be delivered to him 011 his giving a bond to produce the ship 
or the value thereof, to abide the final determination of the litigation ; aid on January 
18th, 1858, a rule was granted on this motion, reciting the facts as they were stated 
in the petition, arid reciting that Mure had interveried iri the s u i t  on behalf oE the 
Bank of Liverpool ; that the detention of the ship in the custody of the law caused 
great expense ; and that it was for the interest of all parties conceriied that in the 
meantime some disposition should be made of the ship, so as to save expense, without 
prejudice to the ultimate rights of the contestants; and it was ordered that the 
parties claiming to be creditors of Messrs. Klirigerider, aiid their curator ad ?hoc 
(an attorney appointed by the Court to represent the Deferidants in consequencc of 
their residing out of the jurisdiction), should shew cause why the ship should 
riot be appraised and delivered to Mure in his capacity aforesaid, 011 his giving a 
bond with surety, coiiditioned to produce the ship to abide the decree of the 
Court, or be responsible for the value thereof upon the final determinatioii of the 
litigation. 

On January 2ls t  Mure presented another petition of ititervetitiori, claimirig 
privilege i n  respect of the sums YO paid, as before stated, for wages. 

[I991 On January 22d the rule of the 18th of January came on for argumetit, 
when i t  was made absolute so far that the parties should, withiri twenty-four hours, 
name the respective appraisers to value the ship. 

On the 5th of February 1858, the rule came 011 for final hearing, and was dismissed 
with costs. The written opinion of the Court, which was filed with the judgment, 
was to the following effect :- 

“This is a rule taken by William Mure, agent of the Bank of Liverpool, inter- 
vening in this suit arid claiming the property, to shew cause why he should tiot 
be permitted to bond the property herein seized. By the Act of 1852, p. 155, 
ameridatory of the 259th of C. P., the Defeudant may, in every stage of the proceerl- 
iiig, have the property released upon delivering to the sheriff his obligation for the 
sum exceeding by one-half the value of the property attached, &e. There is no law 
authorising an intervenor who claims the property attached to give such bond as the 
Defendant can under Article 259, C. P. The case of Pad v. Porter, 2 Rob. 344, 
presents a different state of facts from the one at Bar. In that iustance the goods 
were consigned to a party who had made advances on them, aiid was in possession of 
a bill of lading, which is piinut facie evidence of owriership, arid as such was entitled 
to the possession of the property seized. But the instrumetit by which the Plaintiff 
in this rule has otfered to prove title to the property seized, and the possession thereof 
is nothing more than a mortgage. The mortgagee is not entitled to the possessiori of 
the property mortgaged ; his right is to be pair1 by preference out of the proceeds of 
the sale of the mortgage property. For the reasons assigned, i t  is ordered, adjudged 
arid decreed that the rule taken herein by William Mure on the 18th of January 
1858 be dismissed with costs.” 

5. Mainteiiance of ship. 
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12003 On February 6th Mure moved for a new trial of the rule, but the motion 
was ultimately dismissed with costs by the Fourth District Court on April 36th. 

Various other iriterventions took place in the suit, on the petitioiis of the captaiii, 
the crew, stevedores and other persons who claimed privilege in respect of the sums 
due to them on account of the ship. 

On July 16th the Plaintiffs in the action obtained a rule that the Defendants and 
the intervenors should shew cause why the ship shoultl riot he sold, oii the grourid of 
the deterioration and expense occasiotierl by keeping her in the custody of the law ; 
but the rule was dismissed with costs on June %th, on the ground that ail appeal 
was peiidirig from the judgment refusing permission to Mure to bond the vessel. 

On September 6th judgtneiit was given in the action (Mure appearing on the 
hearing), by which the debt of Messrs. Hughes Co. was established j and i t  was 
ordered that the rights of all the interveriors should be reserved for further adjudi- 
cation thereafter, as well as the question of privilege and rank of att~chineIit to be 
established contradictorily i n  a concurso between the parties having claims against 
tha Defeuclants.” 

On January 4th, 1859, the cause came on before the Fourth District Court, oti 
the petition of intervention of Mure of the 15th January 1858 ; and on January 26th 
the intervention of the Batik of Liverpool was ordered to be dismissed with costs. 
The reasons filed with this  judgment were as follows :- 

‘I Reasons filed January 26th, 1859.-The Bank of Liverpool.-The Batik of 
Liverpool clairued the ownership and possession of the ship Warbler, attached by 
Plaiutiffs in this suit as the property of Defendants. I regard the document relied 
on by the opponent as a mortgage for the securit,y of a debt, and not as a bill of sale 
of the ship. E2011 The instrument beitig regarded in this light, i t  follows that the 
opponent is a rnortgiige creditor arid not an owner. The able arid ingenious argument 
of opponent’s counsel is fully answered by the cases reported in 7th L. R. 490, 17 L. 
158, 2 Rob. 35, 4 Rob. 345, 6 Rob. 127, 11 An. 702, arid 13 An. P. 521. It is there- 
fore ordered, adjudged atid decreed that the petition of intervention arid third 
opposition of the  Bank of Liverpool be dismissed with costs.” 

Mure’s appeal from the order of the Fourth IXstrict Court of February 5 th ,  1858, 
dismissing the rule as to bonding, was heard on appeal by the  Siipreme Court of 
Louisiana, before the Chief Justice and three associate justices, and judgmerit was 
giveu on January 31st, 1859, as follows :- 

“The  Plaintiffs and others having attached the ship Warbler, of Liverpool, 
William Mure, as agent for the Bank of Liverpool, through his couiisel, has taken a 
rule opoti all parties to shew cause why he should not he a~ithorise(~ to take the ship 
into his possession during the pendencp of this litigation, itpou giving bond, He 
bases his application upon the allegation that duririg the litigation in these cases 
great expense will be incurred by the cleterition a d  custody of the ship, attd produces 
an instrument executed by the owners in Liverpool, England, for the security of the 
bank, by wbioh the  ship is conveyed to Joseph Langton iu trust, with authority to 
sell and pay the bank. The interverior relies upon the cases of Pwk v. t‘orley, 2 Itcob. 
344, The Ohio Insurance Co. v. Edmontlsm, 5 L. R. 296, and Article 31 C. C., i n  support 
of the motion, The iI~str~iment produced bey the Bank of Liverpool does riot purport 
t o  convey the ship to the bank, but to a trustee ; the bank is therefore not the owner. 
A t  common law the instrument, we suppose, would be considered as between the 
[zoz] parties a t  least to convey the legal title in the ship to Lari~ton. The only 
rights the Baiik of Liverpool could have would be a right in Chancery to enforce the 
execution of the trust. Hence the most favourable footing on which the claim of the 
intervetior can be placed is that of a creditor with a pri~~ilege; he has t~ierefare no 
right to the possessiou of the property, atid must errforce whatever rights he may 
have upon the proceeds, precisely as the attaching creditors are compelled to do. The 
law confers upon the Defendant oiily the right to set aside the a t ~ c h m e t ~ t  by giving 
bond: C. P. 259, Art. 1852, p. 165-it is not conferred upon the creditars. It is 
true the Court have allowed, nnder an equitable construction of the article, an inter- 
veiior having possession atid claiming to be owner, to bond in order to avoid the 
great injury which third persoils might suffer by the unjust seizure of their propert,y. 
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We see 1x0 reason to adopt a co~stri~ction which shall confer this right upon ~reditors, 
~ r t ~ c ~ ~ l a r ~ y  as the Legislature has recently revised the article of the Code of Practice 
without extending it to other persons than Defendants. I t  is therefore ordered, 
adjudged and decreed that the judgment of the Court below be affirmed with costs.” 

Ou ~ e ~ r u a r ~  12th a writ of Ji.fa. was issued on the ju(Igme11t in the cause, Ity 
which the sheriff was commanded, ‘(by seizure t l r d  sale of the property, real and 
personal, rights arid credits ” of Messrs. Klingender, to levy the Plaintiffs’ debt ancl 
costs. 

On March 4th, 1859, the cause came on for clistrib~~tio~i of the proceeds (Mure 
being represented), when, it appearing that the ship had not been solcl, the cause was 
continued indefinitely. 

The vessel was put up for sale by auction under the writ 011 the Sad of March 
1859, when the present Defendant, Fogo, by his agent, became the purchaser for 
6100 dollars; [203] and on the same day a bill of sale was executed according to the 
law of Louisiana, arid the purchase-moiiey paid. 

Mure, as the British Coiisul a t  the port, therei~pon granted his certificate thst  the 
vessel was duly sold in accordance with the law of the said State. 

The sheriff having made his return to the writ, the cause came on again before the 
Fourth District Court, on June 17th atid I&h, for ~ i s t r ib~~ t io [ i  of proceeds ; nnd Mure 
was represented a t  the hcaring, arid claimed t;o be entitfed to the proceeds in priority 
to  the Plaintiffs in the action. 

On January 13th, 1860, the appeal of Mure from the decree of the Fourth District 
Court, of January 26th, 1859, clis~iissirig his petitio11 of iiiterven~ion, was heard and 
dismissed by the Supreme Court of Louisiana. The Chief Justice and four associate 
Justices were present. 

‘‘This cause was before us in January last, on the question of the right of the inter- 
veuor to bond the property attached, 14 Amual. In the present msc! the Bank of 
Liverpool, as veridee atid trustee, claims the legal title of the ship. The petition of 
ir~tervention was dismissed on the trinf in the lower Court, and the i ~ t ~ r v e n o r  appealp. 
The case merits, perhaps, a synopsis of the instrLimerit upon which the irrterverItio~i 1s 
founded. It (the instrument) is of great length, and is under seal ; it is signed by the 
Deferidants alone, and purports to have been executed on 25th day of September 1854 
i n  e~iisideratio~1 of 5s. ; and, to secure the Bairk of Liverpool, Klitig~rider Brothers 
nominally self to Joseph Langton, chief manager of said bank, his executors, &e., the 
ship Warbler, in trust that the same may be a continual security to the bank for the 
payment of costs, and for all sunis of nioney due or to become clue by said Klingeider 
Brothers, and for loans, &e. Ariother clause authorises Langtoti, the trustee, to sell 
the  ship; and directs him to [204] apply the proceeds first to costs ; secorid, to aniount 
due the bank ; and, third, remainder to Kliiigendet. Brothers. Another clause obtiges 
the trustees on satisfaction of the trust to recouvey. The iristriimeiit cotitaitis other 
~ o v ~ ~ i ~ n t s  on the part of I ~ l i r i ~ e ~ i d ~ r  Brothers warranting title, relative to policies of 
inswarice, &c., &c. The instrument is no doubt executetl in conformity to the Act of 
Parlimnent and the English law-see Abbott on S h i p ~ i t i ~ ~  pp. 99 aiid 30, ed. 1854. 
UJICIBI’ that law, the iritervenor would have been able in the English Courts to protect 
himself against subsequent purchasers and creditors arid the effects of bankruptcy. 
If i t  be admitted that the iritervenor has such rights upon the ship by the English law, 
the question naturally arises, why are not those rights entitled to be respected in 
Louisiana, partienlarty as all parties to this oontrovcrsy have their domicile in England, 
c h .  ? I t  is trot surprising that the question is repeated, arid that the Courts are again 
aiid again called upon to answer it. The comity oC nations extends only to errforce 
~ ) ~ l i ~ ~ t i o n s ,  c o n t r a c ~  and rights, under those provisiofis of law o€ other countries 
which are analogous or similar to those of the State where the litigation arises. The 
instrument offered in evidetiee has no atralogy to any mode known to our law of affecting 
personal property for the security of debts. It purports to sell to one man to protect 
the rights of a, third person, arid yet the vendor is to retain possession. The contract 
is riot a sale nor a pledge; for there is no delivery which our law deems essential in  
order to perfect either contract as to third persons. As our law would not enforce a 
aimilar contraet between oar own citizens, if made here, i t  will not enforce it to defeat 

The judgment was as follows :- 
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rights already acquired by the attachment under our own faws. In  the case of ~ ~ ~ ~ o ~ r n  
v. The Schoow Henrie&ia this Court refused to recognise a mortgage upon a ship 
executed in the form of a conventional mortgage under our law, and declare that our 
law only admits of the hypothecation of [206] ships accordiiig to the laws and usages 
of commerce, 7 L. R. 488, B, 486. In the case of Grant v. Fiol i t  was again declared 
that instninients in the form of conventional mortgages on ships or vessels conferred no 
right or privilege whatever, 17 I,. R. 160. The same doctrine was reaffirmed in Hill 
v. Phmix Two Boat Company, 2d Robinson, 35, in which the Court mentions, as the 
only valid hypothecation, that made to secure the necessary supplies for ships which 
happened to be in distress in foreign ports, where the masters and owners are without 
credit; if assistarice could not be procured by meaus of such irrstruments, the vessels 
and their cargoes muet perish. The aubject was again fully considered in the case of 
H a r ~ ~ ~  v. C ~ u r e ~ n ~ u ? ~ ,  4 Artnnal, 312 ; and i t  was there said, ‘ It is the duty of Courts 
i n  all commercial nations to extend the rule of national comity to b o t t o ~ r y  bonds and 
such other maritime hypothecations as are recogtiisecl by the general aaserit of the  
commercial world. But the public policy of recognising implied hypothecations or 
liens, as following property from foreign countries, may well be questioned. I n  the 
case of Wickham v. Leaistonas the effect of a common law mortgage executed in 
Cincirrnati, and registered iii accordance with the Acts of Congress, was cousidered, 
and this Court refused to give it efect because such a mortgage is not recognised by 
our laws : ’ 11 Annual, 709. In the case of The Sziccession of Broilwick, 19 Annual, 532, 
we refused likewise to give effect to an act purporting to be a mortgage of a steamboat, 
which wm executed in this city, and recorded in the office of the Collector of Customs, 
under the Act of Congress of 29th July 18.50 (9th Statutes a t  Large, p. 440). I n  t h e  
case of Swasey & Co. v. S’tcamer Mo~ityamtvy, 12 Annual, 800, we refused to recognise a 
privilege created by the law of Alabama for tolls for passing a certain channel ; arid 
we tben announced the general doctrine that privileges must be regulated by the law 
of the forum, and that lion8 can be [ZOfj] claimed except such as are given by the civil 
code and statutes am~ncla to~y thereof. See also on this subject Abbott on Shipping, 
edition 1854, p. 156, arid note 2, aitd authorities there cited ; see also a similar case, 
stated by Savigny, 8 volume, pp. 196, 197, sec. 368, Berlin edition, C. C. 3204 j No. 7 ; 
19 Howard, 22 and 82. It may also be rcmarketl that the hardship of the rule adopted 
by the Courts is riot so great, when i t  is considered that, in case of ships, i t  usually 
happens that the parties holding lieiis arid mortgages i n  t he  home port have had the 
opportunity of enforcing the samc, and have voluntarily permitted the ship to depart 
without so doing. It may be also further remarked that the statute of 1858, p. 111, 
bans privileges upon ships after the lapse of six nioriths. But in this case i t  is 
contended by the iriterverior’s counsel that the instrumeiit is assimilated more to a umte 
ci rdndrtl of our law than a mortgage, and mi~y be upheld by our Courts in this form. 
The mnlr; cl r&mb.d, like any other saie, is perfected as to third persons in the case of 
moveables by delivery (which is wanting itt the iristrument tinder consideration), and 
the veridee becomes the owner of the fruits and the ~ r o p e ~ t y  absolute~y, if it  be iiot 
redeemed at the term stieulated. Here, Langtori, so far from being owner, and making 
the fruits his own, had only anthority as an agent to sell for the payment of debts ; 
Klingender Brothers had received no serious price, and had nothing to return a9 s w h ,  
C. C. 2414 arid 2439. The instrument canriot therefore be viewed in any other light 
than as a security for moirey. There is a prayer on the part of the appellees for an 
amendment of the judgment in their favour agaiust the iritervenor, so that the same 
shall be considered final. In order to avoid all doubt as to the effect of the judgment 
rendered, we will make the amendment. It is therefore ordered, adjudged and decreed 
by the Court that the judgment of the lower Court be so amended as to rejsct and 
bar the demand in intervention [207] and third opposition of the said Bank of Liver- 
pool ; snd that said judgment so amended be affirmed, the Appellants paying the costs 
of appeai.” 

There is no further appeal in Louisiana from the judgments of the Supreme 
Court, 

On March 7, 1860, judgmei~t wm given by the Fourth District Court 011 t h e  
question of d i s t ~ i ~ ~ t i o t i  of the proceeds of the sale, and the~eby  the claims of certain 
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intcrvetiing crerlitors entitled to privilege iinder the code of Louisiana (iriclodiiig 
Mure’s claim for wages) were allowed, the intorvetition of More as agent for the Batik 
of Livcrpool was clismissed with costs, arid the balarice of the proceeds after pltyment 
of the privileged debts was ordered to be paid to the PlairitiKs in the action in part 
satisfactio~ of their debt, which was of greater amount. 

The proceeds of the sale were applied accordittgly. 
The Defenclant, Fogo, seat the ship with a cargo of cotton to Liverpool, whore she 

arrived on March 22d, 1860, and 011 that clay the ship was registered a t  Liverpool i i i  
his name as sole owner. 

The amount clue on the mortgage to the bank exceeded the value of the ship itrid 
freight. The bill filed by thc public officer of the hank alleged that the IMeridaiits, 
the consigttee a d  the captain of the ship, intencicd to pay the freight already accrued 
to the Defe~td~nt ,  Fogo, arid that Fogo iritendcd to dispose of the ship aut1 serrd her 
away from Liv~rpool without regard to the C ~ ~ \ ~ R I S  of the bank, arid prayed an iajuiic- 
tioii to restraiit the Defendants from aliowing the ship to leave Liverpool, and froin 
dertlirtg with her without the coiisent of the bank, a11d also from collecting the freight ; 
arid that, a receiver might be appointed to collect the freight. DeclariLtions were also 
pra<yed that t h e  [208] Bank o€ liverpool was entitled to the ship aiid freight, subject 
orily to aiiy ( l i s b u r s ~ ~ ~ e ~ i t s  properly payable thereout. 

Sir Ifugh Cairtis, Q.G., Mr. C. Rall and Mr. ~ i ~ w a r ~  (of the G o r n ~ ~ ~ o ~ ~  Law Bar), 
for the Plaintiff. 

The sole point which arises now is that which was clccided on the demurrer, 
whether the judgnieiit of a New Orleans Court, founded upou a refusal to regard the 
11% loci cmitructw, uticler which the hank had acquired a valid title it) England, cat\ he 
regarded as conclusive in this Court. A parallel case would be this : I f  the Judges 
of Louisiana chose to disregitrd every will which was not holograph, would this Court 
cotisider itself bound by EL j u ~ g ~ ~ e i ~ t  rejectiiig an ~ r i ~ l i s h  wiil by a (~omic i~e~l  English- 
man executed irt accordance with our law! Siiicc the decision in o ~ i r  favour upoti the 
deni~irrer, the position of thc authorities has heeit changed, but not so as to itKect the 
coiiclusiort therr arrived at. 

Ghstrlyue v. Irrwie (8  C. B. fN. S.} 1 ; S. C. on app. Id. 405) has been reversed, 
aid I shall haye occasion presentty to refer to thedecisioii of the Excbequer Cliamber. 
But before doirtg so I will briefly notice some other a ~ t h o ~ i t i e s ,  and I will first cow 
sitler what is laid doivn by the Ica~l i t i~  American jurist, Mr. Justice Story, i t i  his 
“ Conff ict of L~tws.” 

111 section 102 he states t h e  ~vell-knowii rule that contracts will i n  general be 
governed by the le.e loci contractus, arid cites a judgmerit from which it ruppears that at 
that time the doct.rine was accepted by the Courts of Louisiana. Then i n  the following 
secLionv he proceeds to discuss exceptions from the rule, which, however, have no 
application to a case like the present, For iristarice, he [209] considers the influericrj 
of the law of domicile, which need iiot be ~ i ~ c u s s e d  here, ina~~ni ich  as both the mort- 
gagors and the mortgagees were r ~ ~ ~ i ~ c ~ l e d  iu E r ~ ~ l a ~ i ~ ,  arid the ~o~~~~~~~~ was 
therefore identical with the lcr loci c ~ ~ r ~ ~ t ~ L ~ .  

In sectioris 32% arid 393 Story discusses the validity atid priority of liens, referring 
the validity gerierally to the lex koci cwntmcli~s, but leaving the questiori of priority to 
be governed partly by the lex loci ~ o i  sits  or thc le$ fori. This case, however, is not 
one of niere priority attached to a coriventioiia~ right, but a question of validity 
siniply, because the bill of sale, if ita validity is admitted, gives the absolute property, 
ancl therefore excludes ariy questioii of cor& ictiiig priorities. 

Theii ia section 386 Story states the peculiar rule which the Courts of Louisiana 
have adopted. By their law, delivery is essential to pass title to a chattel as agaiiist 
creditors, aiid they have so far set a t  naught the comity of nations as t o  insist 011 
applying this rule to foreign contracts, to the exclusion of the b;e loci; and in sections 
387, 390, the reasorring by which this course is attempted to be supportecl is extracted 
from a judgment of the Supreme Court of Louisiatia. Mr. Justice Story their proceeds 
to commerit on this doctrine, and protioutices i t  iricorisistent with the universal rule. 
The precise point raised in that case does not occur here, because there the cotitest 
was betweeii the law of the foreign domicile and the Em loci rei si&, arid this does riot 
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touch our case, itiasmuch as the ship was tiot iri Loiiisiatia at the date of the bill of 
sale. 

It beitig clear, therefore, according to Story’s view that the law of Eiigland ought 
to have been applied by the Courts of Looisiana, the oiily remaitiiiig question would 
be as to the effect of a judgnieiit based up00 rejectiort of the English law under the 
circumstances of this case. [ZlO] And upoii this i t  is clear, iii the first place, that 
this is not a judgment in wnz, arid that iu cases in the nature of foreign attachment 
proceedings is personam will not he b i d i n g  011 the party uiiless the Court had rightful 
jurisdiction over the res and also over the ~ e r s ~ ~ ,  sect. 592 a. These beiiig the 
doctrines laic1 down by Mr. Justice Story, let us  IIOW see what are the principles of 
our own Courts. 

Upon the argument on the demurrer (1 J. & H. 18) thc law was fully discussed, 
and your Honour stated the principles which governed the case, layiiig i t  dowit that 
i f  the a ~ ’ ~ r m ~ ~ t ~  of the bill arnoi~rited to this, that the Courts of Louisiana f u t d c d  
their judgment on a total disregard of the English law-the Zcs loci contractus-such a 
judgment, which your Honour considered as not being a judgment in Pens, could be 
examined here for error on the face of it, arid would riot bc bitiditig on an English 
Court. 

rem: 
Bfllgbish V. HotEgsm (7 Bing. 495) ; though it is not riecessary for our case to carry it 
SO high as to  say that a judgment in 7.8112 may bc disregarded for error on thc face of 
it. To the same effect are Reimrrs v. Uixcc (.23 Beav. 146) siid .Don v. Lip.rtinn (5  C1. 
& F. 1). It is attempted by the ~ e f ~ t i d a i t t s  to give to the ~)roeeec~ings the colour of 
proceedings &L mn. They say that the enle was at the instance of persons holdiug 
liens. But this was not so, and the sale was in fact uiider a ji. fez. equally applicable 
to any other goocls of Messrs. Klingender, and in a suit which was a mere personal 
proceeding against them. It is true iri a sense that we iiitervenetl, but nierely to 
protect our interests, ~) ro tes t i t i~  at the same time that the Court had no jurisc~ietiori 
t o  meddle with the ship. Thc judgtrrcrit therefore canriot be put so high against us 
8s a judgment inter [211] partes i n  a suit iii which we were Plaintiffs. The writ under 
which the sale took place di t l  riot differ iri any way from a Ji. fu., except that i t  
included lands as well as goads, which i t  wou1d irot have rloiie in  England. That the 
~ ) r o c e ~ ~ i n ~ ~  were in rin seiise in rem is clear from a11 the aut~iorities collected in the 
note to Duchess of Khgston’s c t m  (2  Smith’s Leilciing Cases, 6 8 3 ,  and those aiithorities 
also establish the propositioii that a foreign judgment (even in w n  arid n fortimz iatei. 
pmfes )  is examinable for error on the face of it, such as repudiation of the lea loci 
c ~ t r a ~ z ~  in the prescnt case. 

I n  C f f ~ r ~ z 6 e  v. I7te.k (8 C. U. (N. S.) 405) the proceeding was against the ship, 
and elearly in rem; and the Court of Exchequer Chamher was of opinion that there 
had been no intentional disregard of English law. In Camrrtel v. Senidl (3 H. & N. 
617) the Court of Exchequer intimated that the proceedings were “ i n  the nature o f ”  
proceedings in rem (whatever that may mean), that by the law of h’orway the master 
had power to seil, a n d  that the purchaser n a s  tiot boutid to see to the propriety of 
the sale. Iri the Exchequer Chamber (5 H. & N. 7%) the case was put OIL a differetit 
ground, namely, that the sale was authorjsed 011 the ground of agency, whereas here 
i t  cannot Be said that the sheriff was either the express or implied agent of the Bank 
of Liverpool. That case therefore does not touch the old establjs~ed prir;c~~~les on 
the subject. [They also cited Burge’a Coninientaries (vol. 3, part 2, eh. 20, p. 763).) 

Mr. Oiffard, Q.C., Mr. Mellish, QC., and Mr. W. F. Robiiisoti, for the r)eferrdants. 
Three inain questions present themselves for consideration :-I. Is the law of 
Louisiaria, as i t  appears 011 the face of the judgments in this case, neccssarilp absurd? 
2. Did the property in the ship pass by the sale to Pogo? 3. E2121 Are the P l ~ ~ ~ i t i ~ s  
bound by the fact of their intervention in the suit 7 

On the first point i t  is clear that there is no such inhereiit absurdity in  the rule 
of law adopted by the Courts of Louisiana as to deprive their decisions of the COII- 
elusive weight, which, according to the comity of rietions, the Courts of this cou~itry 
allow to foreign judgments. Their ~ ~ i r ~ c i p ~ e  is that a mortgagor suffered fio retsirt 
possessioti of a ship or other chatbel shall, as between himself and his creditors, be 

The same doctrirte has been laid down even in the case of a j ~ i ( 1 ~ t ~ i e n t  
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treated as the true owner. Is this absurd? ?Thy, i t  is the very principle atlopteci 
by our Legislature in the Factors Act and in the Hill of Sales Act, and in the o ~ l c r  
WLI disposition clauses of the Bankriipt,cy Statutes. The characteristic ditf'ercnce 
between English arid foreign law is that we have applied a sound principle to istiliLtec1 
cases, while in Louisiana and elsewhere the priticiple is consistently applied in all it.s 
breadth. Property in a chattel, they say, shall not pass without delivery of possessioIt, 
and i t  would be difficult to dispute the wisdom of the rule. With respect to s h i p  
which traverse the whole globe, the pruderice of such a rule is especixlly inartifest. 
It was the rule in England until the passiiig of the Meichant Shipping Act, hecaiise a 
morteage formerly roquired indorsement on the registry to give i t  validity. Now 
this is not rieetlfnl in the case of a ship at sea, which is in consequerice allowetl to 
sail with a certificate whioh describes no person as owner, when tlie property, accorcl- 
iiig t.0 oiir riotioris, has passed to aiiother. The doctrine, howcver, which we hnve 
repiicliated is still the rule of every other country in  the wo~.lcl, arid this deserves to 
he gravely eonuirlerecl before chargiiig the law of Louisiana with absurdity because i t  
has trot followed our h w  in tlepartirig frOIk1 the tiiiivei%l practice. 

If the judgments of these Courts are not to lte concleirined for palpable absurdity 
on the face of them, I come to another. questiorl: Is there anything i t 1  the law of 
[213] nations tci bind the Courts of 1,oiiisiaria to reject their own rule and to follow 
ours'? It is not disputed that an eriactment oti tlic principle of our order and (lis- 
position clause is quite consisteiit with international comity. And pet what is the 
eKect of that'! A foreigner acquires, by a foreign contract, a good title to chattels 
reniainiitg in the haticls of a11 Englishnian. The Englishman becomes banltrupt, iirrct 
immediately our Courts disregard the title acquired by the foreigrier, though by 
act valicl and ittdefeasi1)le according to the law of his doniicile, or i t  may be to the 
2C.i; loci W ~ ~ C ~ Z I S ,  aiid hand ovw the prOpei%Y to the hti1irLipt'S assignees. What is 
the cliffererice between this a r i d  the action of the juclicatare of New OrIeairsI gone  
whatever, cxccpt that we proceed on :in isolated rule, atid they oii il general priricipla 
of which that rtde is ii fr;rgrnent. The niimim t h a t  every sale requires delivery ta 
coniplete i t  docs :iway with the necessity for ii reputed ownership ottactnrerit i i i  the 
special case of bailkruptey, because i t  reriders all secret sales inrpeachatde, just its 
some secret sales arc impexchable here. The only wity in  which Louisiana can protect 
her citizens against. secret dealings is by adruiuistering to foreigners the same I;&\V 
which applies to natives. If an English mortgagee firids hiriiself in coiisequerice iii D 
worse position than he u-oiild hc in a t  honie, i t  i s  his own fault for allowing his ship 
to ~ C J  within a foreign jurisdict,ion. Atid i t  is material to ohserve that, eve11 hy 
English la'iy, a niortgagee h a s  not that indefeasible right which the Courts of Louisiiui;L 
are cbarged with overticling. He may bc defeated by maritime liens created by the 
servant of his tnortgagor, ns iii the c;Lse of hotlonwy, or in iwqxct of tliirntye b,y 
rnniiing cloivii another ship. So there wits the coninion law lien for repairs overritling 
the clairus even of niottgagees : JFrilliwi.s V. Adlsicp (10 C. E. (N. 8.) 417). In additit,ii 
to t!iese v:~rious risks lie also runs the hazard of finding the vessel subjected to a 
foreigti Ittw, which itiiiy 12141 be lcss fovow&lc t.1) hint thart that of his OIYII ec,riut~y. 
For esaniple, t.be ship ruay visit a port where t f ic  law gives it inai~itiriie lien for re1"ilir.s. 
SO, iii a conyerse cusu, the Merchant Shipping Act gives a. riglit agaitisi au Attier.icxIi 
rtioitpgee in respect of supplics ~ ~ ~ I C U I Y X I ,  say :it the Cape of Good Holie, aiid \re 
tlo nut corisickr that this provision is atby violtition of the coniity of natioiis: l % e  
7Frc&cgu (I Swab. Ad. 165). I t  is ii itiist:ilre to say that the Courts of brew Ortcar~s 
refused to recognise the law of Etiglaritl. Thcy did rccogriisc it, bnt they appliecl 
to it. a universal rule of t.hcir OIYII, which, a3 IJetweeii a secret riiortgagee aritl 
attactiitig creditar, gives priority to the latter, jiist as o ~ t r  lttw gives the like a(lvaiitnge 
to the assigiiees of a LanliruIit i t1  w p t e c l  owiiership of the gootls of ii foreiqler. 
such a rule, to be of airy servicc, must be applietl equaIly to foreigners and iiatives, 
for the mischief of LL seeret sale or mortgage is the sanie whether i t  he made a t~ro~l ( l  
01' at Iionie. The principle of these juclgmetits is n-ell cxpoundcd in t h e  case of 
V'iYd Y. GZms ( I  Mart. (iX. S.) 261). 

secorid purelaser to prevail in eertaiii eimes ovcr that of 5 prior secret ~iureliaser 

? 

[%'HE VWE-CHAXEL~XJR. Thcre is a tliKwericc I)etwcerr idiowing the title of 
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and giving to a creditor the right to seize goods which do not belong to his 
debtor.] 

The two cases are very arialogous, as is shewn by tlre two statutes of Eljzabeth, 
in which the principle is applied to purchasers and creditors on the same footing. 
Besides, the question is not whether the law of Louisiana is better or worse than the 
law of England, but whether a judgment applying it is to be treated as so absurd as 
to forfeit the weight which would otherwise belong to it. 

If their law is not unreasoriable in itself, and if they find a transfer sanctiorie~~ by 
a foreign law, which woulcl [ZlS] expose their subjects to the very evils which their 
own law was intended to guard agairist, they are iiot bound to regard the foreigti 
rule which is t h u s  rep~ig~iant to the policy of their own law. They may well say, 
“If we admit such mortgages, a foreign mortgagor may resell in Louisiana, and 
defraud the purchaser ; and if we reject the secret niortg~ge in favour of a purchaser, 
why may me not do the same in favour of n creditor?” 

The p r~ceed i t i~s  
there were riot in rem, so far as the ship was coricerrted. The sale was beforc the 
litigation, which related only to the application of the p~~rchaee-moricy. But the 
right of the innocent purchaser was upheld ; atid i t  is to be tioticed that by innocent 
purchaser is riot meaiit a purchaser without notice. The judgment disposes of a good 
deal that is  errotieoLis in Story with respect to the law of clomicile, and cotitains several 
illustmtioris which bear strongly oti this case, such as the conclusive effect agairist the 
true owner of a sale iii market overt, and the seizure of the goods of a foreigtier for 
rent due from another. Caskripe v. Irtwie, again, though the judgment there was in 
Ten),  was a still stroriger case, because the Frwch judgment which was upheld was 
founded on a blunder as to English law, The j ~ ~ c ~ ~ m e I i ~  of Jhroti Bramivell in the 
Exchequer Chamber, is distirictly i t i  our favour, and is riot rested 0 1 1  the fact of the 
proceedings being in rem. 

[THE VICE-CHANCELLOR. Is these any special statute in Louisiatia to the effect 
&hat creditors shall take priority over secret m o r t ~ a ~ e c s  41 

No ; because their general rule retidered this uritiecessary : Story’s Conflict (sects. 
388, 389, 391), OliVit.1. v. Tozones (14 Mart. 93) 

[2:216] THE ~IC~CHANCE[,LOR. Suppose they had a law that a mortgage shoutd 
not be valid unless attested by three wittiesses, do you say they could rejcct ail 
English mortgage because there wizs oiily otie $1 

Tbat would follow the atialogy of the Statute of Fraucls. 
The rule is that a judgment in m r 1  i s  coiiclusive, riot only as to the thing decided, 

but as to the facts appearing on thc face of the judgment as the grourads of the 
decision ; arid as between the parties-and the Plaintiffs here were, to all iutents aiicl 
purposes, parties to the Iiti~atiori at New Orleans-the same principle applies to 
judgments in personam. I coriclude, therefore, that there is nothing in the judgmetit 
so absurd as to justify this Court in setting it at nought. 

Secoridly, I ask would this Court take away from a purchaser property which has 
passed to him, as this ship clearly has by the law of the courttry where he bought it. 
Suppose n foreigner irite~este~i in property here, arid deprived of it by a blunder of 
our Courts a8 to foreign law, he .rvoulcl be bound nevertheless, 

The authority cited OH the other side, of U a ~ g ~ ~ i s ~  v. ~ Q ~ ~ g s ~ ,  is wholly inapplicable. 
That was ati action by an underwriter ; and the question of neutrality, which l i d  
.been decided in a foreigu Court, was a mere collateral m a t t ~ r ,  which the j u ~ ~ ~ ~ ~ n t  
“i.nlsr aSos” was brought forward to prove. No oiie could doubt, that in such a case 
.the judgment, being neither in rem nor i?26~,1’ paalh, could Le examined. Eleinws v. 
U r w  is equally beside the question. It is said, this is riot a judgment in reft8. 
Techrricdlg, that may be true ; but i t  is rievertheless equally coticlusive, and for ttie 
same reason, that i t  alters the sfuhs of the siibjec~matter. Story (sects. 593, 593) 
speaks of [217] judgments riot in wm, but analogous to judgments in rem, as in cases 
of garnishntent and the like. 

[THE V ~ C E - C ~ A N G ~ L ~ R .  The precept to the sheriff was not to seize this ship, but 
a n y  property of the debtors.] 

That is true; but the result was a complete divesting of title to the ship according 

To turn to the authorities : Cff?)~??~ez v. ~ ~ ~ ~ u e l l  ia a case in point. 
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to the law of the country, and this by the sentence of a competent Court in the 
presence of all parties interested. 

All the authorities on the general subject are contained in the note to the Diirhess 
of Kingsh’s case in Smith’s Leading Cases, and are well summed up in  Bown v, Evans 
(I Jo. & Lat. 178, 258). That was a bill to set aside a sale under the decree of the 
Court ; and after noticing Lloyl v. Johnes, Bennett v. Elarnill, Curtis v. Price, Lightburne 
v. Smith, the conclusion arrived a t  was in effect this, that a decree it1 presence of all 
parties, no matter how erroneous it map be, is just as conclusive as a judgmetit in re7n. 
The Uefendant, Fogo, is an innocent purchaser, who cannot recover his purchase- 
money if he loses the ship; and agairist such a persori this Court gives no relief. It 
\vas suggested we might recover against Hoghes 8 Co., but there was no warrarity of 
title, and the law of Louisiana would give no such remedy. To enahle us to do that, 
the judgment must be shewu to be had it: Louisiaria, which i t  certainly is tiot, what- 
ever may he thought of i t  here. Even i n  England there is no warrarity of title on a 
sherifTs sala It is to be observed also that, among the creditors who shared the 
proceeds of the sale, several of the earlier held valid maritime liens; atid iri some cases 
their interventions were pointed directly against the ship, just as much as in  Castripe 
v. Imtie. I n  part, therefore, the procceditig was for the satisfaction of maritime lietrs, 
and was in, rem. 

[218] [THE VICE-CHANCELLOR. There were claims for wages, but our Court of 
Admiralty could not sell the ship for wages.] 

That can be done i n  Louisiana, atid is consisterit with t h e  general law. 
It is clear, moreover, that the bank intervened voluntarily, and was in the same 

position as if Plaintiff in the cause, so far as the conclusive effect of the decisioti goes. 
It is a mistake to say that the mortgage was disregarded by the sale. The claitn 

of the mortgagees was not firially rejected until the hearing as to the distributiou of 
the proceeds; and a t  bhe time of the sale the purchaser could not know that the 
proceeds would not hrrve been hatided over to the Iiank. The only prior decisions 
were, first, that the right of a mortgagee was not a right to possession, but ouly to a 
charge ; and secoridly, that  the questiori of tbe charge should be transferred to the 
proceeds, and decided after the sale. According to t h e  expert evirlerice, the purchaser 
took a perfect title under the law of Louisiana; and that Court was as much justified 
i n  disregarding a mortgage coritrary to the policy of its own law as this Court was 
in H q ~ e  v. H q e  in disregarding the action of Fretich Courts on a questiori of the 
custody of children, which the policy of our law gives to the filther. 

That there is nothing unreasonable it1 the rule adopted iri Louisiana as to pow,essioti, 
ever1 according to English notioris, is sufficiently exemplified by Twine’s case ( I  Smith 

The rule, moreover, is a rule of administration, like those by which priorities are 
fixed, and in sueh matters the lex fori prevails accorditig to the law of natioris : The 
Union (Lush. 128). 

[219 [They also citecl Story’s Conflict of Laws (sects. 384, 385, 391, 550), and 
Burge’s E ommeritaries (sect. 391).] 

Sir Hugh Cairns, in reply. There are two fallacies in the arguments on behalf of 
the Defendants. First, it is said that tbe h w  of .Louisiana is riot repugnant to reason, 
and therefore must be respected. We  do not allege that i t  is unreasoriable, but we 
say that it ought not to have been applied to a case governed, according to the 
universal principle, by the lex loci contractus, which was the law of Etiglatitl. If this 
principle is rejected there is an end of all iriternatiotial law. Then the secoricl fallacy 
was this : It was said that the property passed by the  scntence arid the sale, and t,bat 
the case was analogous to Camnlell v. Sewell. The sale was under 
a%. fa., and the Court guaranteed no title to the purchaser. Fogo was 110 party to 
the proceedings, and cannot plead them by way of estoppel. The sheriff only pur- 
ported to sell Klingende~-s’ interest. If a sheriff sells the goods of A. instead of the 
goods of B., the purchaser takes no title; arid A. cannot recover agairist the sheriff 
because the sale passes no title, but must proceed in  trover against the purchaser. 

In CammeEl v. Sirwelt there was this marked distitiction, that an express statute 
gave the master power to sell for necessaries. Here it is not preterided that the 

L. cas. I). 

But this is not so. 
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sheriff had power to sell anything more than Klingenders' interest. It is a fallacy, 
therefore, to say that the sale passecl arty property except subject to the mortgage. 

But i t  is clear our iKitervetrtiot~ 
was against the sale of the ship, riot a mere claiin to share the proceeds. The analogy 
itisistcd on of a sale under a decree does not touch LIS, for Bozusn. v. E'uans, the authority 
relied on, went merely to [ZZO] the point of irregularit~es iri the sale, arid riot to iz 
total maut of jurisdiction to sell: Townsend v. CYuwm (1 Jo. & Lat. 831, in note) 
illustrates this. 

There can be 110 questio~i as to what the decisioii of the Court of Lomisiana went 
upon. On the face of the judgrneiits, s i i t l  from the evideiice on the part of the 
~efe~clatLts,  it is clear that tiie Cout*t refused a~together to recogtiise airy mor tga~e  
which \vas iiot accompanied by possessioir. 

It is scarceIy z~ecessary to notice the s~iggestior~ ttrat a submissiori to the Lo~~isiaii ia~i 
doctrine tvoulcl orily add oiie more to the darrgers of a mortgagee. If true, this 
would be 110 argument ; hut in fact the risks poiiited at-bottomry arid ~ e ~ ~ ) u / i ( ~ ~ ~ ~ ~ ~ ~  
-are eleineiits riot of clanger but of safety, atid take their priority solely oft that 
aceou nt. 

K h .  13, 1863. V~CE-CHANCELLOE Sir 71'. P A G E  TVo'ooD. In this ~ a s c  the Plaintiffs, 
who represetit the Bank of Liverpool, had in the year IS54 ae(~uirec~ a title to t h e  
British ship Warbler, theii a t  sea, by a11 assiganient in the nature of a mortgage, diily 
registerell and unquestiorrably valid according to the law of this country. The 
~ o r t g a ~ o ~ s ,  hy iiame Messrs. Kliiigerider, continued to navigate the ship,  which, 
accordiiig to the liiw of this country, they niigtit do without any impeachmelit of the 
title of the n i o r t ~ : ~ ~ e ~ s .  111 the course of that riauigatioti, towards the close of 1857, 
the ship was sent on a voyage to Kew Odeatis, iri Louisiana, and arrivecl ut that port 
in the inorith of DeceniGer. 

la Jariuary 1858 the vessel was attaclied hy a creditor of the mortgagars, a t  first 
by way of process to found jurisclic-[221~.tioii, arid afterwartls hi a more formsl 
niiLittter, for tbc pur'pr>se of plaeitig i t  i n  the tinncte of the hw, with 8 view to that 
which ultinw,tely took place-a sate by the sheriff. The mortgagees (the PlniiItiffs) 
bad in the me~~Iititiie, an~l  aiiterior to urry decision with refererice to the sale of the 
ship, sent out a power to their agent, Mr. Mure, the British Consul a t  Now Orleans, 
to take possession of the ship OH their behalf, which by the law of ~ t i g l ~ ~ i r ( ~  tie was 
entitled to do. Finding, however, the ship attached, Mr. Mure took the course which 
the law of 1,onisiaria. poirrts out,, and iriterverietl i l l  the action, presenting to the Court 
his title, arid claiming possessioti of the ship. The res& of this was that several 
hearirtga took place with referetice to this intervention. 

After presenting his petition, iii which he c1;rimed the ship, arid before that wag 
ripe for decision, Mure niade iiti iriterlocutory npplic;l-tiori by way of motion, that oti 
givirig a bowl to the value of the ship to abide the decision of the Court, ha might be 
i&owecl to take immerliate posscssiori arid carry the ship off, leaving the question 
ultimately to be clcteimirietl ori the b o t d  This motion w i ~ s  clistirict from the petition 
of i i i ter~e~t ior i  hy which he c ~ i ~ i I ~ i e ~  the ship tty virtue of his titlu as re~~rese i i t i t i~  the 
tnortgagees. The result of the whole case W L ~ S  this : That the Coiirt of Louisinria, 
httviirg h e i d  Mure, clecliiied to recognise any title whatevcr in him, a i d  sold the sltip, 
but sold i t  uiider process exactly tirialogoiis to our'$. fu., that is to say, they solcl all 
$lie right axid interest of Messrs. Khgcider  ilk the ship. Apart from the i i i~ rvc t~ t io~ i ,  
there ciiri be 110 doubt what the result of this st:ite of tlritigs woultl lit, IIOL' is there 
2 ~ 1 y  coiltest in this respect u p o i r  the p1e:tclings. Of course, a sale of all the right ant1  
interest oE the m o r t ~ a ~ t ~ r s ,  aecordiitg to oiir law, woultl simply p~ss  the cciiiity of 
redemption subject to the tuortgnge ; u t d  if the sh ip  itselE was sold hy any arr.mge- 
meirt with the niortfiixgces, the creditors woiiltl be etititlet1 oiily to the surpllus which 
might rminiti after [222] paying the RLCCtgagc clebt. That point i s  riot iiriimportarit 
to be kept in tnirirl. Both front the form of Llre ~ r o c ~ e ~ i ~ ~ ~ s  atid from tlitt cuitlerice 
cif Mr. Eratlford, it is clear that the sheriff was to sell ortly the right a id  interest 
of the debtor; a r i d  that if Mr. R'lure hat1 tiot iutervenctl, his righk woulcl have 
beet1 utia~ected by the sale. ~ ~ ~ ~ i e ~ i e v ~ r ,  t~ierefore, the ship camc 1)ack ticre, the bank 

Theu it is said we are bound by our iriterveiiLioii. 
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would have beeti re~og~iised as the owtiers to the extent of their mortgage, as fully as 
if HO sale had taken place. In fact, however, Mure did intervene, aiid the qiiestioii is 
how far this has rendered the sale ~ ) i t i i~ i~ ig  against the bank$ Siiice the a r ~ u m e i ~ t ,  I 

.have coasidered the authorities niaturely, iri order to extract the principles wtiicti 
govern the actiori of our Courts with referetice to a foreigri jutlgmerit of this character, 
supposing t h e  conclusion to be arrived at, that it is erroiieuw 011 the face of it, 

Whether this judgmetit does so err or not agaiitst tho recogtiised principles O C  
what has been cortirnonly called the comity of ttatiotis, hy refirsing to regarcl the  
law of the oouritry where the title to the ship was acquired, is one of the poittts which 
I have to consirler, But I will first discuss the general questiori, to what extettt the 
Courts of this coutrtry reci)gtiise the juclgtnetrts of foreign tri1)urials. The hrod  
priitciple which has beeit established is, I take it, this, that a good title acquired i r i  cme 
couittry shall be a good title a11 o v e ~  the gtobe; that geueral Jockriue being ~~iia~itiecl 
by special rules applicable to rliEeretit classes of property. As to real estate, the 
legal titte to p ro~e r ty  thro~~gliout thc glohe eairriot be aurpirecl except accorclirtg to 
the laws of that coutitry i r t  which the real estate is situatetl. Every trariufer of real 
property i s  goveriied by the 1c.t loci ~ e i  &e. As r e ~ ~ r ~ s  the a c q ~ I i ~ i t j ~ i i  of title to 
property of a moveable iiature, questions soinetimes arisc whether the lex loci contrac*tti,+ 
shall prevail or the law of the dottticile of the perties. It1 this  case i t  is intmaterial to 
cotisicier that qiiestiorr, because the two [223] cir.cun&mces COFICUI', both the place 
of the contract and the dornicile of the parties havittg koeu British. Sometimes also 
the l a  loci sitts has been tho~~g t i t  to be a~~blicable even to moveab~e~  ; but it is 
utitiecessdry here to cotisider whether, utttfer any eitwtnstartces, that rule can previtit, 
because there car1 be no rloubt that, i f  atiy special 1ocaliLy is to be aseritbed to the ship 
at the time of thecoutract, it rnrist be regarded a;J situated in this coutttry. Therefore, 
by every possible ride tha t  eau be coiieeived to q p l y ,  the Plaititiffs acytireti a title 
to the ship, which, accorclirtg to orrlinary j ~ ~ r i s p r ~ ~ e I I c e ,  arid the comity of tl a t' lolls <as 
recognised throughout the civilised wtirltl, would have given them a title in every 
part of the globe. However, the ship goirig to ~oiiisiayia, the q~~es t jon  has ariseit how 
far this title can be displaeeci by a peculiar dootriac esstablished by the Courts of tkitt 
State 'b I niay IAirly call i t  a peculiar doctritie, for it is ~lisapproved of by one of tile 
most ernirierit jurists of America, Mr. Justice Story : it is rcferred to by Chatlcellor. 
Kent or his editor in a uote to his Cotumeritaries as being so disapproved of, 
without arty particular cornmetit of his own : arid it  is also referred to L~r t favoura~l~  
by at1 eminent jurist of our owit coiuitry, bhe late Mr. Burge. The rule amourits to 
this : the Courts of Louisiana decline to recognise uriy title to a ship or any other 
chattel which is not acquired it] the mode pointed out by their owii law. They say 
that in adjudicatiitp on the rights of creditors attaching property within their juristlic 
tion they will be govertted solely by the title which iqtpecsrs to be acquired according 
to their own course of Law, a i d  will disregard all other. In this state of circumstar~cex 
the d i ~ c ~ ~ l t y  heoames very great in saying how far the general p ~ ~ ~ ~ c i p ~ e  of law which 
I have referred to, rianmly, that every person properly and righteously acquiririg n 
title to property in oiie coiitttry shall hoid it all over the globe, can be held to apply. 
The present Defendant, the purchaser at the sale in New Orleatis, has acquired a title 
certainly good according to the Law of [Z24 Louis~aIia as there a d m j n ~ ~ t e r e ~ ~  ; aocl it 
comes to be a contest between the prior title acquired in England, which in every 
country except Louisiaria would be recognised, and the title acquired by the law of 
Louisiana in defeasmce of that prior title, a contest iit truth whether we are to 
recogiiise the higher paramount law which regulates the acquisition of property by 
way of contract, or the judgmeirt of the Court of Louisiiiria, which has cotiferred title 
in the matirier I ani about to describe. And in the first place I should say that, in 
speaking of the title having been conferred by the Court of Louisiaria, I do not mean 
to imply that there was ariy proce~dirig &L r m ~ .  There was iiothirtg of that kirid, 
though there was a judgment against the claim of the present Plaintiffs. It was 
scarcely argued for the ~ e f e n ~ ~ n t s  that there was a judgmerit in 9x7 ~ .  What the 
Court did was simply to direct a sale of all the right and interest of the Klingenders ; 
and by the interven~ioIi on behalf of the Plaintiffs, by their claiming the ship a ~ ~ i ~ ~ B t  
the crectihors, and protesting against this sale in due legal form, the case was brought, 

v.-c. XV1,-4 
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as I take it, to a judgment inter purtes, or at least it is brought so closely within 
the doctrines applicable to a judgment intw pries, that I am bound to decide this 
case on the assumption that there has been a plain and clear decision as between the 
Plaintiffs arid the selling creditor adverse to the present Plaintiffs. The Defendant, 
the purchaser, therefore, who claims through the act of the Court, under the right of 
the creditor who set the  Court iti motion, must be regarded as claiming under the 
decision of tha Court betweeti adverse parties, from 0 1 1 0  of whom he derives his 
title. 

The case is so peculiar that i t  is very difficult to bring i t  under any general head 
of the law on the subject of foreign judgments. The law of foreign judgments is now 
so well settled, especially since the case of Rieartlo v. Gnrcias, in the House of Lords, 
that  the general question presents no difficulty. It is now quite settled that a 
decision ider partes by a foreign C226) Court is conclusive betweeit the parties and 
those claiming under them, in any other couutry, subject only to the question how 
far you may examine the judgment for error appearing on the face of it. In the 
absence of error appearing on the face of the judgment itself, with which a Court in 
this wuntry can deal, the judgment is coticlusive upon the merits of the matter in 
controversy between the two parties t o  the litigation. The latest case I have found 
is De Cosse Byissuc v. Rutl~bme ( 6  H. Cti N. 301), in which the Court said the point was 
too clear for argument, and that a foreign judgmeiit could now be pleaded in  bar iii 
a suit in this country, provided i t  was between the same parties arid on the same 
subject-matter. But when that is laid down, there still remains the question how far 
the Courts can examine a foreign judgment with reference to anything that appears 
on the fam of i t ;  and there are several cases i n  which it has been held that the Court 
is at liberty to disregard a foreigu judgment for error so appareat. Without 
enumeratitrg them all, i t  is enough for the present purpose to say that a f0reig.n 
judgment may be disregarded if anything manifestly contrary to natural jmtice, as it 
is called, is fourid on the face of the record, as in Budbanan v. Bzceker (9 East, I%), 
where it appeared that process bad not been served, except by a notice on the church 
door, the party not being residerit 011 the spot or within the jurisdiction, There i t  
was held that judgmeiit fourided on such proceeding was riot conclusive. 

Again, i t  has been held in several cages, especially on the subject of prize (a point 
not unimportant in the present litigation), that any peculiar legislation of foreign 
countries which has not been recognised by the world at large, any peculiar legislation 
of their own with regard to a special subject-matter, may destroy the conclusive effect 
of a judgment if i t  appears on the face of the record as the ground of decision. For 
instance, i t  has beer1 decided in an action on a policy effected duriug a war, on the 
footing of a declaration that the ship was neutral, that where, by the local legislatioii 
of some [a61 one country not recognised by the other countries of Europe, ships 
%re held to forfeit their neutrality if they contravene particular regulatiotrs rlot 
acquiesced in by the world in general, the Courts of all other couritries are entitled to 
disregard such special regulations, and to treat even a judgment in m n  as inoperative 
on the question of neutrality. 

Then there is a third class of cases of which fvoVelli v. Rossi (2 B. Ccr Ad. 757) is aIi 
illstance. If it appears on the face of the record (the judgment not beiiig in rem bat  
iii a litigation interpurfes) that the law of this country was ititended to be administered, 
hit has been mistaken: there also the Court feels itself entitled to disregard the 
judgment. The error, however, must appear on the face of the judgment itself; and, 
subject to exceptions of this kind, the Courts have held the judgments of foreign 
countries to be conclusive : a rule which has been corisidered to apply with additional 
force to judgments in colonies of our own, because they are subject to a special appeal 
to  the Privy Council. I myself have always felt bound to adbere as strougly as 
possible to that doctrine ; and I think it only right to mention one case in which i t  
appears that I transgressed from adhering to it too rigidly. That was in Hunter v. 
Skewari, in which I thought the Plaintiff was estopped from further proceedings here, 
he having filed a bill in respect of the same suhject-matter, and praying the same 
relief, but on a digererit ground, in one of the colonies of Australia. The Lord Chaii- 
cellor was of opinion that, the foundation of the claim being new, although relating to 
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the same subjectrmatter, and based on rights which the Plaintiff possessed and knew 
he  possessed at the time he inst~tuted the original procee[lings, he might file a riew 
bill founded on that equity of which he did not avail himself in the former suit. I 
only find a report of i t  at present in the “Law Journal ” (31 L. J. (8. S.) 346) in 
which [2n] the Lord Chancellor observes that one test of the hill being for the 
aamc matter worild be whether an answer to the allegatioris in the first suit would be 
any anawer to the allegations iri the second, arid, firitlirig i t  would m t ,  says : (( It tnay 
be admitted that the case made by the first hill was insufficient to biricl the company 
corisistently with holding that the cam made by the secotid bill is sufficietit to bird 
the company ; and this is the result riot of new evideme, but of the a~~egat~ot i  arid 
proof in the second suit of an e n t i r ~ ~ y  d i ~ e r e ~ ~ t  series of acts and conduct on the part 
of the company, It i s  indeed true that the case niade by 
the second hill must be taken to have been kriorsri to the Plaintiff’ at the time of the  
institution of &he first, arid might have been then brought forward, arid i t  may be said, 
therefore, that i t  ought not [tow to be e ~ i t e r t a ~ ~ i e ~ ~  ; but I find no a~I tho r~ ty  for this 
position in civil suits, and no case was citccl a t  the Bar, iror have I beeri able to fitid 
auy, iti which a decree of dismissaI of a former bill has been treated as a. bar to a new 
s u i t  asking the same relief, but statinga different case, giving rise to a differetit equity.” 
Certainly, I had supposed (erroneously, no doubt) that the view which appears to he 
takeii by Vice-Chancellor Wigram i n  a case of f f i!de?wn v. Hendewon (3 Hare, 115) 
prevailed i n  reference to such a point, namely, that a person being iri full possessioii 
of all his rights is trot etititled to keep back some portion of them to  file a bill in 
respect of oiie portiotr of his case, and after failing irr that to file aiiother hill with the 
same object irt respect of the other portiori, upor1 uew and d i ~ e r e ~ i t  grouttcls. What 
~ j c e - ~ h a n c e ~ ~ o r  Wigram says is this : “The plea of rcs j f ~ ~ l ~ c ~ ~ ~ ~ i  applies, except i t 8  

special cases, not only to points upon which the Court was actually required by parties 
to form an opinion and proriourice judgment, but to every poitit which properly belonged 
to the subject of litigation, and which the patties exercising reasonable diligetice might 
12283 have brought forward at the time.” Theti he refers to bills of review, arid the 
pri~tcip~e followed in that ~ ~ s p e c t .  That was the ~ r o L ~ 1 ~ ~ ~  011 which I thought i t  right. 
to proceed. It was the same ground which was taker) iri the very same easa of 
He?&rwn v. Hendersm iit the Queen’s Bench by Lord Chief Justice Detiman (6 Q. B. 
’288) ; ant1 the opinion of the Lord Chief Justice ia referred to with approbation in 
the case of The Bank of Aiutvnlasiu v. MUS (16 Q. B. 737), where Lord Campbell says : 
“In the absence of direct authority, it  gives us great satisfaction to thirik that Lord 
Denmat1 seems to have taken the same view of the subject in E’erguscvn v. M[&hc)n, a id  
still more distinctly ia HentEerstm v. Hendcrsm, where he intimates a clear opinion that 
a plea to an action on the judgment of a colonial Court ought to steer clear of an 
inquiry into the merits of the case, for ~vhatever c ~ I i s t i t u t e ~  a defence in that Court 
ought to have been pleaded there.” That, 180 doubt, is limited to defences ; atid the 
Lord Ckancellor’s judgment has determined that a Plaintiff may snbsequently upon 
different equities file two or three hills for the same subject-matter. I have thoiight 
i t  right to make these observations, in ordcr that 1 may riot appear to overstate ttitt 
case as to the effect of a foreign judgmeiit, in saying geiteratly that a foreigri juttg- 
ment, except for such errors or1 the face of i t  as I have ~~escrihed, must be held to be 
conclusive. 

But then occurs tbe peculiar case I have before me, which is that of a foreign 
judgment in which tbe Court has riot mistaken our IWV at all, but, after distinct\y 
statiug i t  on the face of the judgment, has said that it disregards i t  for reanons which 
no doubt are entitled to great weight, so much so itideed as to have caused me some 
anxiety as to the decision of this case. For these reasoris, the Court has said that iii 
the case of a conflict betweeti the policy of their law arid that of a foreigii country 
they [m] will, where the ititerests of their citizens require it, disregard the title 
acquired by foreign law it1 favour of their own citizens, who, accorclirig to their law, 
would be eittitled to relief. I ought perhaps first to notice a preliminary question, 
whether I have a right to look at the reasoris assigned by the Judges as part of the 
judgment, The question was gone into by the 
Master of t h e  Rolls in the case of R e z ~ e r ~  v. Drrcce, and having before me a tr~tiscript 

It is a different equity, 

1 a~prehend clearly that I have. 
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of the  record which contains those reasons, like the juglmens motivis of the French 
Courts, I must regard the reasons as forming a portion of the judgment itself. 

Now I approach the facts which do riot require to be stated much more at leiigt,h 
than in the summary with which I commeiiced tny judgment. The ship was attached 
for a large debt,, being at that time undoubtedly in possessioii of the mortgagors and not 
of the mortgagees. Very soon after that, but still after it, the mortgagees attenipted 
to obt,ain possession through the medium of Mure;  and i t  is quite clear, accordiiig to 
tbe American law, that Mure might have abstaiuecl altogether, and that, if he had 
abstained, this difficulty would not have arisen, arid the title of the Plaintiffs iri this 
Court would have been perfectly clear. The 
first of these (though the last decided) was an interventiori hy a petition setting forth 
the title to  the ship, arid praying that the Plaititiffs i n  the action might be tlecreeil to  
answer the petition, and that i t  might be declared that the Petitiorier was entitletl, as 
creditor, to have the ship delivered up to him to hold aiid dispose of the same for the 
purposes of the mortgage. This was the formal intervetitioii iri the suit, arid was 
followed a few days later by an interlocutory proceediiig or motion, by which Mure 
claimed to have the ship delivered to him upon boricl, without waitiug for the final 
djudicatioii. This motion came oil  to be heard oii [230] the 18th Jariuary, a i d  a 
rule to sbew cause was granted, which was argued arid dismissed with costs on tbc 6th 
February. The Judges, in the reasons f i led with this juclgmerit, say that there is iio 
law authorising an interverior who claims the property attached to give such horid, arid 
distinguish the case from one where goods were consigiied to a. persoil who hac1 made 
advances on them, and was in possession of a bill of ladirig, and as such eiititletl to 
possession. Then they proceed thus : “Gut t’he instrurnerit by which the Plaintitf ill 
this rule has offered to prove title to the property seized, arid the possessiou thereof, 
is nothirig more than a mortgnge. The mortgagee is not entitled to the possession of 
the property mortgaged ; his right is to  be paid by preference out of the proceeds of 
the sale of the mortgage property.” For these reasons they dismiss the rule with costs. 

I will pause for a moment on that  judgment, which seems to me to disclose the root 
of the fallacy which rutis through the whole course of proceeding of the Courts of 
Louisiana. I find the same reasoning on several other occasioiis when the case was 
brought before the Court. The Courts of Louisiana treat this mortgage title, which 
according to  English law is recognised as an absolute right in the mortgagee entitling 
him to sell arid riot authorising anyone else to  sell without his consent, as amounting 
t o  nothirig more than a right to  he paid out of the proceeds of a sale, without saying 
by whom the sale is to be conducted. They assume, in fact, that the Court has a right, 
as against the mortgagee (which according to Eiiglish law the Court would iiot have), 
to sell the chattel itself, leaving him to be paid, if he has a title to be paid, out of the 
proceeds of the sale. The distiiiction is very important; for this reason, that all t he  

of assets, the ler fbri prevails, When you have chattels to be sold, and assets of a 
testator to be distributed here in Eriglarid, [231] they will he applied first iti paying 
Crown debts, then judgmerit debts, specialty dehts atid simple contract debts iri oider,. 
ancl the property would iu any case be administered and the priorities settled accordirig 
t o  the Lz fori; but here what strikes me is this, that i t  was riot a question of admitiister- 
ing assets at all, but a question of property. The mortgagee, according to  our law, is 
entitled t o  hold the ship against all the world; arid if he says, “ I t  is riot corivenieiit to 
me to sell, I shall exercise my rights as I think best,” he cannot he compelled to  have 
the property sold, and come in ancl make title to  such portioii of the assets as he can 
claim. That consideration displaces the whole line of argument adopted by the. 
Louisiaria Court. The view taken by the Court in the first instance, upoti the claim, 
to give bond for the ship, was founded partly on techiiical grounds, and pwtly on the 
reason which I have mentioned. This was followed by several other proceedings, nob 
very material to be noticed until we come to the hearing of the 26th of January 1859, 
when the original petition of iriterverition claiming the property in the ship was adjudi- 
cated upon by the lower Court. The Judge ori this occasion reiterates the fallacy 
already noticed. H e  says, ‘‘I regard the document relied on by the oppotieiit as a 
mortgage for the security of a debt, and not as a bill of sale of the ship. The inatrument 

But he did iiiterverie by two processes. 

authorities admit that, with reference to the priority of creditors, iri the adniiuistr a t‘ IOfl -  



being regarf~ed in this Iiglrt, it € 0 ~ ~ 0 ~ ~ ~  that the o~)porie!it is a mortgage ereditoq and 
not an owuer.” There, again, the Court totally refuses to recogti~se our law by which 
the bartb were o ~ ~ r t ~ e ~ s ,  t h o ~ ~ g h  o~vt ier~  by way of rnortgage ; but clearly o-.viiers itt the 
serise of being entitled to say, “No one but ourselves stiall sell the ship; we are riot 
bottrid to leave the ship to he sold by others, ancl then to claim a shere of the proceeds,” 
Those were che ~ e ~ ~ s i o r l s  of the E’ourrlr Ijiutrict Court, snd in both eases appeds were 

The appeal first heard wes from the order c l ~ s ~ ~ i s s ~ ~ ~ ~  [ZSZ] the niot~or~ to bowl the 
ship, as i t  is termed. The ~ ~ ~ ~ ) r e ~ ~ ~ e  Court of r~ou i s~a I i~  gave judgnie€~t ou that a ~ p e a l  
on the 3ts t  of J~~ii!ary 2859, arid, as in the fornIer it~stat~ces, the reaso€~s of the .JL~~ges 
are stated on the record. They say, ‘( Nr, W. Mtire has a~)plied for ~~ossess io~i  of the 
ship oti giving a Itotid, and bases hts ~ ~ ) ~ ) l ~ c a t ~ o t ~  apon the al~egatio~i that d ~ ~ r i ~ ~ g  the 
~ ~ t i ~ ~ t i o ~  great expense will be ittcurred by the detentioti sad custody of the ship, and 
protluces $11 i i ist~u~Iie~it  ~ x e c i ~ t e c ~  by the owners in Liverpool, ~ I i g ~ R n c ~ ,  for the seeuritv 
of the bank, by which the ship was c ~ r t ~ ~ e y e ( ~  to ~ ~ ~ ~ i g t o 1 ~  as trustee for the bilnk, witb 
authority to se11 aiid psy the debt.” ‘&a they tiotice that the bill a€ salo does giot 
purport to eotivey the ship to the hauk, hat  to R trustee, utid add this 0~)servatioii: 
(‘ The bank is, t~~ereFo~e~ not the o ~ ~ t i e r .  At  c o ~ ~ I n o ~ ~  law the i~~s~rumei i t ,  we suppose, 
woitld be co~sicIered, as betweeit the parties at least, to convey the legal title in the 
ship to Langtoii, The otily rights the Bunk of Iiverpool could bava would be a rigbt 
in ~ ~ a n c e r ~  to  enforce executior! of the trust. Hence the most favourable footing oit 
which the claim of the i i i t ~ ~ v e r ~ o r  ciin be placed i s  that of u creditor with a. privilege ; 
he has, therefore, no right to the pOs~essi~1~ of the property, a i d  must eriforce ~ v ~ ~ ~ ~ e v e r  
rights he may have L I ~ I  tire ~~roceecls, ~ ) r e ~ i ~ e l y  11s the i ~ t ~ ~ o h ~ t i ~  ereditors are com- 
i~e” i~d  to do.” Then they assume that their law coii€er~ the right to set aside au 
att~~~iirne1It by giving bond only upou o ~ v i ~ ~ r s  and not upon creditors. 

S o w  there agairi the Supreme Court seems to  hold what appears to me to be the 
f i ~ r ~ i ~ a m e t ~ t a ~  fallacy which pervdes the whole course of proce~~iire~ They do iiot look 

law to ascertaiu what the rights are under a eot~veya~tcc i t t  trust to sell 
hy w:bt.y of mortgu~e, but they treat the ~i~ortgsgee as haviirg only a privile, , 

Iiiw [a331 B oertttitr degree of p r ~ ~ r ~ ~ y ,  ~v~ia.tev~t, it niay be, which is to be adjudge *e s e i v i n s  

anti settled ~ c c o r r ~ i I i ~  to ~ o ~ i i s i a t ~ a  h w .  If they ~vet’e right irt denying the o \ ~ ~ ~ i e r s ~ i ~ ~ ~  
the (~ueat~oti would resolve itself into 011e of priority, tnerely a questioir of the cfistribu- 
ition of assets, i t i  which case the Court whioh has the jL~ris(~~ctjoi~ over the assets has 
the right to say that they shall he distribLite~1 nccorcling to the luw of the cotintry 
wlter.t? the distri~{itioII is asked for. But the bank were claimitig as owiiers, arid 
nttei*ly d ~ s ~ u ~ ~ I ! g  the right of the Co~irt  to deal with the assets i rr  any way. 

Now I come to the decision of the rnaiti case, on the appeal from the order 
~ ~ ~ I I ~ ~ ~ s ~ I ~ ~  the p e t ~ t ~ ~ ~ i  of ~ritervef~t~o1~. The case w~is c~eci(~~r1 by the ~ ~ ~ ~ r e K i ~ e  Court 
or& the 13th , ~ ~ I i ~ i ~ ~ r y  2860, arid seettis to have beer1 heard by R fufi ~ o ~ r t ,  stid 
e y i ~ ~ ~ t l y  from the terms of the j i i d ~ m e ~ ~ t  was argued at  leogth, aiid received a most 
Rtteriti~e and aMe cor~si~era~io~i.  X have given to this j ~ ~ ( ~ ~ i ~ ~ i ~ t  the most arixioua 
~ o ~ ~ s i [ ~ e r R t ~ o n .  Tile Jttdges state the esse thus : “The Batik of Liverpool, as veridee 
atid trustee, claims the legal title of the ship, The ~ ) ~ ~ i t j o I i  of ~€i te rve~~t io!~  w t s  dis- 
n ~ i s s e d  on the t r id  iu the lower Court, arid the ir~terverior ap~eals.  The case merits 
perhps a synopsis of the ir~strume~it  upori which the ~ ~ i t e r v e ~ ~ t ~ o t i  is f o u ~ ~ e d * ”  Then 
they say that by this i t ~ s t ~ ~ i m ~ ~ ~ t  Kliri~e~ider Brothers i i o ~ ~ i ~ a l i ~  se11 to L,at~gbou, 
chief ma~ager  of the f ~ ~ n k ,  ttie ship ~ ~ ~ ~ r l ~ l e ~ , ,  i i t  trust that the same may be a con- 
.tirzuuI seourity to the bank for ttie inotiey due or to become due; that Lsng:ton, the 
t r i ~ ~ t ~ e ,  i s  author~se~l to sell the ship, and to apply the proceeds, first, to costs ; secoidlyty, 
$0 the debt dire to the bank ; and the r ~ ~ n ~ ~ i r i ~ e r  to r~ljrigeii~er  others ; and that 
another ctause obliges the trustee, 011 sa~~sfac t~or€  of the trust, to r e e o n v ~ ~ .  After 
%his ~lescriptior~ of the deed, they proceerl thus :- 

‘‘ The i~~s t rume~i t  i s  no dorht exect~tec~ in eo~iformity to the Act of ~ a r l ~ a r n e ~ ~ t  
and the Erig~ish fuw. Under 12341 that law the in t~rve t~or  would have beert able in 
the 1Sngl;liah Courts to protect himself agtainst s~ibseqi~ei~t   purchaser^^ creditors atid the 
egects of b ~ ~ i k r u p ~ c ~ .  
ship by the ~ n ~ l i s h  law, the questioi1 ~~atura l ly  arises, why are riot these IT 

lodged, 

If i t  be a ~ ~ i t t e ~ ~  that the interve~!or has such ri 



tu be ~ e s ~ e ~ ~  i n  ~ O ~ ~ s ~ & n a ,  ~ r t i ~ ~ ~ a r ~ ~  as all ~ a r t i ~  to &his c o ~ t r o y e r ~  have their 
~ o ~ ~ i ~ ~ ~ e  in ~ n ~ l a n d  1 It is not s u ~ p r ~ s i ~ ~ g  that the q u e s t ~ o ~ ~  i s  repeated, arid that the 

in and ag&‘“ia d e d  upoti to answer it, The ~ ~ i t y  of riatiorrs exterids 
e o b ~ ~ ~ a t i o n s ,  coiitr~cts arid rights, under those  provision^ of Irzw of 

other courttries which are a~ialogous or s i ~ ~ ~ a r  to those of the State where the ~ ~ t i g ~ t ~ o ~ ~  
arises. The ~ n s t r ~ i ~ t e t ~ t  offared irr evidertce has no a ~ ~ ~ o g y  to any mode kitown 80 oiir 
law, of a ~ e c t i ~ ~ ~  persorial property €or the secirrity of debts. It ~ ~ ~ r p o r t s  to sell to oiie 
mat1 to ~ r o ~ ~ t  the rights of a third person, nati yet the vendor i s  to retain po~sess~o~i ,  
The cautact is riot a sate tier a pledge, for there is I ~ O  delivery which our law 
deems e s s e r ~ t ~ ~ ~  in order. to perfect either ~ o ~ ~ t r a c ~  a8 to third pwsons. As our law 
would not eiiforce a sirnillrr coii~ract ~ ~ e t ~ v e e t ~  our own citizerts if made here, it wiIf 
not enforce i t  to defeat rights itlredy ~ c ~ u ~ r e ~ ~  by the a t ~ c b ~ e I ~ t  urider our own 
hw@:s 

That s e ~ ~ e ~ e ~  ~0~~~~~~ the whole ~ ~ ~ i ~ ~ ~ t e  of the ~ u ~ g n ~ ~ ~ ~ t .  There are eonw o t h r  
~ ~ S Q ~ S  added, but the ~ s e ~ c e  of the j ~ i ~ ~ ~ e ~ i t  rea& is this : “The  law of ~ o u i ~ ~ a ~ ~ ~  
does not dtow a ~ o r t ~ a ~ e ,  or ltriy other desting ~ v ~ t ~ o u t  delivery, to coiivey a right 
af praperky as betweert citieetrs of touisians, arid therefore we will riot allow arty such 
right as ~ ~ ~ i ~ ~ s t  our owi c i t i~~ i i s  at the ~ t ~ s t ~ ~ ~ c e  of f~eigr~er .s ,  a ~ t h o ~ ~ g h  the law of 
the foreign cou~xtry where the contr~ct  was made does give full  eRect to the t ~ ~ ~ ~ ~ ~ ~ r  
of o w n ~ r ~ h ~ ~ * ~ ’  After ~ a ~ ~ i ~ ~  down this doctririe, the ~ ~ ~ ~ ~ e s  discuss ttre ~ ~ t h o r i t i e s  in 
their own Courb, arrd remark that “the h ~ r ~ ~ ~ i ~ ~  of f2353 their rule is not so $ r c ~ t  
wheti i t  ia ~ o t ~ $ j ~ e r c d  that i r t  a s e  of ships it,  us^^^^^^ ~ ~ ~ p ~ e r ~ s  that the ~ ~ ~ t ~ e s  h ~ ~ ~ ~ ~ i ~  
liens and ~ ~ ~ ~ ~ t ~ n ~ e s  in the borne port trsvc had the O p ~ o r t ~ ~ ~ J i t y  of enforGin~ the smie 
and have v o ~ ~ ~ ~ r i ~ y  p e r ~ i t t e d  the ship to [ ~ ~ p ~ r t  ~ ~ ~ t h o ~ ~ t  so doing”” ’fhey atso 
rratiee r t ~ t  a r ~ ~ ~ e ~ ~ t  that the j € ~ s t r i ~ ~ ~ e ~ ~ ~  wus ~ s s ~ ~ ~ l ~ t ~ ~  more to a w& ci ~~~/~~~~ o f  
their Psw thaii D ~ o I ~ t ~ ~ ~ e ~  arrd hold thxt i t  could Rat he su ~ e ~ ~ r ~ ~ ~ d ~  and G O U I C ~  be 
viewed irt *to o&er light thart 8s rz  sec^^^^^ for i ~ o ~ i ~ y .  Iu ~ o ~ ~ c ~ ~ ~ i o ~ ~  they hold thak 
the ~ n t ~ r ~ e n o r  has no right in the ship, ntrd declxrts their j ~ t ~ ~ ~ ~ 3 ~ ~ ~ t  final, 

~ ~ ~ ~ e ~ u e ~ ~ t ~ y ,  OR the ~ ~ s t r ~ ~ ~ ~ ~ # ~ ~  of the proeee~s~ the Courts 
the aeaets tr, the ~ ~ o r t ~ ~ ~ e ~ .  

That being the GOU~SB of the ~ ~ t ~ ~ ~ t ~ o ~ ? ,  1 have to Iook to the evidetice of wbac the 
law of ~ ~ u ~ s ~ a ? t e t  is, The j u ~ l ~ ~ ~ e r ~ t  supplies it to a great extcirtt, aid we have also in 
the axtswer set forth certairi portiorrs of the law of ~ o ~ J i s i a I i a - ~ c t s  of their ~ ~ ~ ~ s ~ a t u s ~  
--which are oxtly ~ ~ p o r t a i i t  011 a niirior part of ttia case, relatiag to priorities glvert. to 
certain c~ed~ to r s  for wharfage arid a i t ~ h o r ~ ~ e ,  sailors’ wages, &o. Besides this, we have 
the evidetwe of Mr, ~ r a ~ ~ f ~ r i ~ ,  which I do tiot thirik really carries the law further than 
the j u d ~ ~ ~ ~ i ~  of the Court itself would do, His evidence goes first tu the ~ o ~ ~ t  I have 
already considered, as to thc effect of the ~ r ~ t e ~ v e r ~ t i o ~ ~  a ~ e o ~ ~ ~ ~ i g  to the law of tfte 
State of ~ ~ o ~ i ~ s ~ a ~ i ~ ,  and the rest ~ ~ I o ~ r i t ~  to this, chat, ~ c e o ~ ~ ~ i ~ ~ ~  Go the law of that 
Strrts r ~ l a ~ ~ n g  to ~ ~ ~ i € ~ p i r ~ ~ ~  the ~ e r s o ~ i s  who hrtve ~ o s s e s s ~ ~ ~ i  of D ship as owners are for 
all p ~ ~ r ~ o ~ e s  ~ e e r n ~ ~  to be the true owters. That realty does uot go ~t step beyorrd 
the fltw laid dowi ou the face of ttte ~ u ~ i ~ ~ ~ e ~ ~ t ,  The whole ~ ~ ~ # ~ t j o l ~  is whet he^ tbe 
~ # r ~ ~ ~ ~ o ~ ~  were itt ~ o s s ~ ~ s ~ o ? ~  as owtiers, A c c o r d i ~ ~ ~  to ~~~~~~~~~ law the ~ o r t ~ ~ ~ ~ ) r ~  
bave riot ~~ssess~5r i  of the ship us owiiem, they have onfy ~ ~ s s e s s i a ~ ~  srthject to tbo 
~ o ~ t ~ n ~ ~ ~  atid I do iiot ~ ~ p r e h e i 1 ~  the wvitiiess mearis to iriciude persons w,vha are 
mereiy a F ~ ~ r e ~ ~ t  [D6] owriers, becai~se that would extend to ~ ~ s ~ e s s i u ~  by ~ ~ ~ t ~ ~ s ~  a 
subject with which he is e~~ider~t ry  not dealiirg, The law of Louisiana, therefo~e~ 8s Inid 
down in this cme, says that 8 niortga~ee who hw a perfectl,~ good titte, a cornpfuter 
o w ~ e ~  ~ c c o ~ i i ~ ~  to the 18w of the ~ o ~ i r ~ t r y  ta which the c o ~ i t r ~ c t  ~ ~ l o i ~ g s ,  c ~ ~ $ ~  to bs 
the owner the ~ o m ~ r i t  the vessel arrives at L ~ ~ ~ s ~ ~ r i a ,  as a~nirist  airy c r e d ~ ~ ~ r  of h i s  
~ ~ r t ~ a g o ~  who may ~ t ~ a ~ ~  the ship. 

The cage WM must ably argued far the ~ ~ e ~ e ~ ~ ~ ~ r ~ ~ ~  arid I was pressed very s t r o i ~ ~ ~ y  
with the ~ ~ t ~ ~ i t ~ o n  that when a person is a ~ i o ~ ~ e ~ ~  to be in the n i a t ~ a ~ e ~ e ~ ~ ~  arid coatrul 
of ~ r ~ ~ e r ~ y ,  whit& he holds not as absolute owtw2 bat subject to et naon.tguge$ there is 
~ I o ~ h ~ n ~  c Q ~ i ~ ~ n r ~  to iiaturltf justice irr saying that, as regards ~ ~ , e ~ i ~ t o ~  atid third ~ ~ r t ~ e s ,  
he shalt he deerne~ ~ ~ ~ i e r  to all i ~ i ~ e ~ ~  aitd ~ ~ ~ s ~ o s e s .  ~ e f e ~ e ~ ~ c e  was made to erne8 
of r e ~ U ~ ~  o w ~ e ~ ~ s ~ j ~  ~ ~ s t r ~ s s e s  by ~ a ~ ~ ~ o r d s  arxd a ~ ~ r ~ e t ~  of other ~ ~ ~ ~ s t r ~ t ~ ~ i i ~  j but; 
X ~ ~ ~ ~ ~ h ~ n ~  that t k  whole of this ~ r g u ~ e n t  is beside the ~ ~ ~ t r o v e ~ ~ s ~  here, ff the 



~ ~ . ~ ~ ~ .  ~ I ~ P ~ O ~  zt. FQGO 503 

State of Louisiana had heen minded to pass a SpeciaI Act, and to give all the world 
riotice (as we have done in respect to reputed owoership by passing our ~a~ikrLiptey 
Act) that, as ~ ‘ e ~ a I ~ ~ s  property coniittg withiti their juris(~ietior1, the a ~ p ~ r e r i t  owner 
s h u ~ ~ ~ d  (in the ~ i ~ t e r e ~ t  of their citiaeris) be t r e a t e ~ ~  as owner to all iritexrts aitd purposes, 
so far at arig rate as to pass the property to crec~~tars, n very di~erer i t  case would be 
presented from that which I have to corts~der, This d i ~ t i ~ i c t i o ~ ~  i s  what appears to be 
pointed at by Nr. Justice Storyz when hu comrnerits on the decisions of the Courts of 
Louisiitria with great ~liss~~t~s€actiori, He says i t  might be very welt for the ~ , c ~ ~ s l a t u r e  
to Iay clown some sirch fule, but he thiaks i t  c ~ ~ i t r a r y  to sound jurispr~~(~eIJc% for a 
Court (irr the absence of positive e~iac tme~~t)  to say that whoever britigs a chattel tvithirr 
their jurisd~etiori as a p ~ ~ a ~ e f i t  owiier shall be ~ e e n i e ~ i  to be the true owrier-a s ~ v ~ e ~ ~ j r ~ ~  
~ Q c t r i n e  which would enibrace the case of f8,CtorS i d  c2373 others of that c ~ e ~ c ~ ~ ~ ~ ~ ~ o ~ ~ .  
we Bdds that a Jttdge so d e e ~ ( ~ i t ~ g  ~ i s ~ l a c e s  the title of the owrier of the ship a ~ t o ~ e t ~ : e r  
by ssyiitg “that  is an o ~ ~ r i e r s ~ i ~ p  I ;vi11 riot regard.” That is exactly the course which 
the Judges have taken here. On the face of their j u ~ ~ r n e i ~ t  they treat the mortgqee 
as absoiiite owrw according to the law of ~ ~ ~ ~ ~ a ~ i ~ ~  ; ancl theti they say thut  coming 
into their State he i s  not to he ~ r e ~ t e ~ ~  as owrier hy their Courts. 

~ ~ t ~ o u g ~  this is the prevai~~ttg doctririe i i i  Lanisinna, the Judges do seem to have 
had some misg~v~rigs about it. I shd1 ~ r e s e ~ i t i . ~  notice otie r e n ~ ~ ~ r k a ~ ) l e  exceptjo~j to 
the general ourrent of their ~~~c~sjoi~s, ~~~1~~~~ v. ~~~~~~s (7 Mart. 518 ; Story’s CaI i~ io t~  
sect. 3911, where the jutlgruerit seems o r i ~ ~ t ~ a l l ~  to have p r o c e e ~ e ~  on a class of 
itutharit~es more i a  ~ o n ~ o n ~ ~ i c e  with the getrerid udni~Iiistr~~tion of the law between 
the subjects of foreign co~~tItries. The history of the ~octri t ie which has been q p l i d  
in this ease niay he traced in the reported ~Iecisiofis of the Court;s of Louisiana. The 
fir& class of taws they hacT to deal with was that of ships a c t ~ i a l ~ ~ ~  i t t  their own ports 

to  farei~t~ers, attd ~ ~ o p e r ~ y  sold a c ~ o r ~ i i i ~  to the f o r e j ~ ~ ~  law ~ ~ h ~ l e  ~y~~~~ in 
the ports of ~ouisiaiIa. That seems to have been the first cluss of cases in ~ v ~ i i o ~ i  the 
rule of d ~ s r e ~ a r d i t ~ ~  o~y116rship ~ v ~ t h o i ~ t  ~~ossess~ot~ was e s t ~ ~ l ~ s ~ e ~ ,  atid it was itfter- 
w a d s  e x ~ e ~ ~ ~ e ~  to other c;cses simitar to the one X have hefore mc. 1. have hail the 
reports befare nie, arid i t  was with refwenco txt them tIiat 1 retI~arke(~ that some 
question had been raiser1 whether the loci rei d& nriglit not in eertitin oases bt! 
held to apply ever1 to n ~ # v e ~ ~ l e s .  Certn~t~Iy, it has tteerr so held i e  L O ~ ~ i s i ~ ~ ~ i ~  i n  
caseP; where, a t  the time of the trarisf~r, the chattel hits beeii within the actual ( ~ o t ~ i i ~ i o ~ ~  
of their own State. I am rrot aware that niiy other Courts have gorie so far as this ; but 
iri the present case the chattel was uot b r o u ~ h t  ~ v i t t ~ ~ ~ i  their ( ~ o n i ~ t i ~ ~ ~ i  until the con- 
tract title had been acquired. There can he iio question that the ship ~ ~ ~ l o ~ ~ ~ e d  to the 
Ptaiutiffs, to all ititetits arid p~trposes, rmtiX she etiterecl thc waters of Louisiana ; and 
to [238] apply the local law to such a case would be an immeme oxtsesion of the 
~ r i ~ ~ e ~ p l e  laid clown in the first irIsta~ice iri ~ ~ ~ i i ~ ~ a ! ~ a .  

The p r ~ ~ ~ ~ ~ p ~ e  itscl€ i s  ~ o ~ ~ s i ( ~ e ~ e d  at ~ ~ y i ~ t h  in Story~s Coii~ict  of Laws ~sects. 386, 
e t s ~ ~ . ~ ;  he jntro~uces the subject hy the o ~ ~ s ~ r y a ~ i o ~ i  that the ~ues t io t~  has been mucb 
~ ~ s c i ~ s s e d  in  the Courts of ~ o ~ ~ ~ s i ~ i i a ,  from n ~ i ~ p ~ o s e ~ ~  ~Ii~eretice ~ e ~ w e e ~ ~  the rule of 
the commo1~ law atid that of ttte civil luw. By the eommon law a sate of goods i s  or 
inay be complete without dolivery j but by the Inw of Louisiana delivery i s  aecossary 
to complete the trar~sFer according to the ~ ~ ~ e l l - k r i ~ ~ v i ~  ride of the civil law, ’‘ ~ ~ € ~ t ~ ~ ~ ~ ~ ~ ~ -  
&its d 2 ~ ~ ~ 6 ~ ~ ~ ~ ~ ~ ~  ~~~n~~~~~~~ rmim ~ ~ o ~ ~ ~ ~ ~ ~ i ~  ~~~~~~~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ , ’ )  and says that, O H  the 
fullest exa~inat iof i ,  and after repeated arguR~e~~ts ,  the Si~~re~Kie Court of ~ o [ ~ ~ s i ~ I ~ ~  
have held the rI~otr i i~e that the t ~ ~ i s € e r  of perso~ial ~ ~ o ~ ~ e r t y  it1 that State i s  not 
complete, so as to pass the title ~ g a ~ r I s t  creditors~ itriless it delivery i s  made in COII- 
farniity to the laws of that State, a l t ~ o u ~ h  the transfer is made by the otviier in his 
fureign ~ o ~ i c i ~ e ,  and wonld be good ~ ~ ~ t h o u t  delivery by the laws of that domicile. 
Then he says that the reasor~~r~g by which this doctrine is m~ir~taiIief1 is  most fnIly 
~ a v e ~ ~ p ~ d  in a case in ~ v ~ i i c ~ ~  a t r a~ i s~e r  of a part of a ship was m d e  it i  ~irg~Iiia,  the 
ship at the time of the sale bei~ig ~ o c a l ~ y  a t  New Or~ea~is, This wss ~~~~~e~ v. ~ ’ 0 ~ ~ ~ s  
(14 Mart. 93, 102). The reasons giveit in tttat case, by the ~ e r y  LtbIe JacIges, tu-@ 
e x ~ l a i ~ ! e ~  at length, a d  will be found to turn prirjci~ally upon the view (for which 
they cite Huberus) tbat, ia ~ p p l y i ~ t ~  the c o ~ i ~ ~ o ~ ~  law of the comity of natioss, this 
reservation miist be ui iders tao~~ iG Si ~~~~~~~~~ isde ~~~~2~~ ~~~~~s ~~e~~~~~ ~ ~ ~ L i ~ i c ~ ~ ~ ~  6~ 
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at by a tob l  ( ~ ~ s r e g a r ~ ~  of the comity of r;atioris, according to which the title of our 
own citizens would be respected. I should say with respect to art arguntcnt f o ~ ~ i t d e ~  
on my judgment ott the demurrer i a  this ewe that my r n ~ l i i ~ ~ g  has been B little 
m ~ s u t i ~ e r ~ t o o ~ ~ ,  arid that I never ~ I i t e I ~ ~ ~ e ~ l  to countenance arty ~ , ~ c ~ d i c t ~ v e  p r ~ I i c ~ ~ ~ l e  
with regard to the conduct of aI~other coi~iitry whose Courts have refusec? to recogt~ise 
the ~ r o c ~ e ~ ~ ~ ~ g s  of our own. It i s  o ~ v i o ~ i s  that all 1 could atean was that our ovvn 
citizens must be so fay ~ ro tec t e~ l  that they shall not be in  a worse situatiozi in 
L o u ~ s i ~ ~ ~ a  than they are i n  China or any other part of the civilised world. If you do 
firid a course of  proceed^^^^ there which is not r e c u ~ ~ ~ ~ s e ~ ~  by any other c ~ ~ u ~ i t r y  of the 
civiiised world, oar own citizeiis niust be protected froin the loss of their ~ ~ r o ~ ) e r t y ,  
which would be ~ t i ~ i c t e ~  hy ~ e c i s ~ o ~ i s  so arrived at. 

[%4] The (Iecisioti i11 ~ ~ ~ } ~ ~ l l  v. Sewell, like that, in ~ ~ s ~ ~ ~ ~ 2 ~ e  v. ~ ~ ~ ~ ~ e ,  appears to 
me to have no bearitig ott the present guestioii. The ~ x c ~ J e q u ~ r  ~ h a t ~ ~ b e r  held that 
the master had, by the law of Norway, a power of c~I ivey i i i~  a good title to th0 

r0pert.y iu q~est ior t~ and tiIcr~fore that the person who acquired the property in 
korwrsy from om c(~~pete1 t t  to give a goocl title in Norwrty o ~ ~ ~ ~ i t i e r ~  a good title as 
against all the world. Here i t  is 
~ ~ i t t e ~  that the sale was uiider a writ a~ialogo~is to a jiwi ~ ~ ~ ~ ~ ~ s .  111 ~ u , s ~ ~ ~ ~ ~ ~ ~  v. 
IrJarie, as Mr. Justice Byles poiuts out, it was not a pyoce~~li~ig siniilar to a ~ e ~ ~ ~ ~ ~ ~ s ,  
but a pro~eding it& rem. Were the fore~gt~ Court had ito power to deal with a x i y t h i ~ ~ ~  
that was riot the pi,operty of Messrs. I ~ l i I i ~ e ~ i ( ~ ~ ~ ,  the debtors, and only arrived a t  the 
~ o ~ c i u s i o ~ ~  that they woulcl hand over the ship to otic of their owri subjects, by saying 
&hat they would disregard the right of ~ ~ r o ~ e r t y  ac~~L~i re (~  by the bmk, atid treat the 
ship LIS ~ 1 ~ 1 i ~ e n ~ e r ’ s  p r ~ ~ p e r t ~ ,  because the tralrsfer of o ~ v ~ i e r s ~ i ~ p  was e ~ e c t e ~  in a 
~ a ~ i n a r  which their Courts do not recogtI~se. 

Before coric~L~d~~ig, 1 must notice one other case to which I have already inciden- 
tally refe~red, as s h e ~ v i ~ ~ g  that the Courts of ~ o ~ i ~ s i a t i a  do not a ~ ~ p ~ ~ ~  to be ~ e r f e c t ~ y  
clear that they are right iri ~ n s ~ s t i i ~ ~  ori their rule in cases where the chattel i s  not 
in their ~ ~ r i a ~ i c t i o ~  a t  the Lime whet1 the forei~n transfer is made ; 1 mean ~ ~ ~ ~ b r ~ ~  
v. J~~~ (7 Mart. 318, 354). There, as here, the trmisfer had beeii niacle while the 
ship was at  sea, There h d  beeti 110 delivery, but the mortgagor retairied possession 
arid h r o u g ~ t  the ship to ~ o u ~ s ~ ~ c i ~ ~ .  There she was a t t ~ c h e ~ ,  arid the j ~ i ~ g ~ ~ e ~ ~ t  was iu 
favour of the ~ o r t ~ ~ e e “  The Court cited Mr. Justice Story for the ~ r o ~ ~ o s i t ~ o t i  that 
by &be c o ~ ~ o ~  law of ~ ~ ~ ~ l a i i r ~  grant or assigt~~nefit of goods and chattels is vdid 
~etween the parties without aotuul deliveray, a1~1 that the property pctsses i ~ n i e ~ ~ a t e ~ y  
upon the execut~o~i of the deed, though as to creditors the title is not curisiderecl 
~ e r - ~ ~ ~ ~ l - f e c t  urtless possessi~!i accont~arIies the deed. (( This,” tlicy say, (( is the 
principle which has regulated this Court in the decisions cited a t  the Bar. But Lhe 
learned Jadge eontiKiues, ‘MI exceptioii to the roio is, where the possessioi~ of the 
~ r a n t ~ r  is eoKIs~ste~t with the deed, or where the pro erty conveyed is at the time 
of tha Convey~Iice abroad and i ~ ~ c a ~ ) a ~ ) ~ e  of ~ e l ~ v e r y ,  if the latter case the title is 
c o ~ p ~ e t e ,  p r o ~ j c ~ e ~  the grantee takes possessio~i ilk a reasonable time after the property 
.comes within his reach.’ The laws of Lonisiatm do tiot, it is true, reeogiiise the last 
exception. Property does not pass here by contracts, lmt by delivery ~ ~ u ( ~ ~ ~ ~ ~ ~ s  
~~~~G~~~ If the ship had baeii within the State, at the time of the sale the rule iu 
~~r~ v. ~~~~~~ ~ 0 1 ~ 1 ~  have re~ulated the decision of thiR Court, but as at that 
time she was not ~vithiri the State, the sale ought riot tu  be tested by our laws. It 
must be by those loci c ~ ~ ~ u ~ ~ ~ ~ s  apirist which those of no other co~itjtry ought to 
prevail.” In another passage of the judgment the aaine view is still more strongly 
put : “ I n  the present mse the ship, the sabject of the sale, was a t  sea, was a New 
York ship, and the vendors and vendee residerit in New York. If, therefore, accord- 
ing to the lerc loci cont~a~its, that of the dornicile of both parties, the sate transfer~e~l 
the Fro~aIity w ~ ~ h o u t  a delivery, it did so (10 ~ 9 ~ s ~ ~ ~ t i  or not a t  alf. In t r a t ~ s f e r r ~ n ~  
it it did not work any irijtiry to the rights of the people of ~ ~ ~ o ~ h e r  cc)~~Iitry~ i t  did 
not t r a n s F ~ ~  the proper~y of a thing  ith hit^ the ~ ~ i ~ i s c ~ ~ e ~ ~ o n  of ~ ~ i o t ~ i e r  ~ o v e r i i ~ e ~ ~ t , ~ ’  
U If two persons in any coutityy choose to  ~ ~ a r g a i i ~  aa to the ~)roperty which otic of 
them has in a chattel not withiri the j~irisdjctio~i of the place, they cannot expect 
that the rights of persons in the cou~Itry i t )  which the chattel is will there be pei*- 

This is wholly d ~ ~ e i ~ e ~ i t  from the presetrt case. 
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mitted to be ageetet1 by their contract. But if the chattel be at ses or in any other 
place, if any there be, in which the law of no p~~rticular couiitry prevails, thc bargain 
will have its f u l l  effect eo iiistccnti as to the whole world, m d  the circuinstance of the 
chattel being afterwards brought into a country, according to [246] the laws of which 
the safe would be iitva~i(~, would ziot aKect it.” Every word of that applies to the 
case I have before me, though i t  i s  oiily right to atlcl that the judgmeiit proceeds 
afterwards oti the ground of the irnpossihility of taking possession. Although I 
catittot say I consirler i t  very consistent with the former decisioti, the Court appeara 
to have proceeded OIL this ~ ~ i s t i ~ i c t i o ~ i  ; the imposs~~)~lity of takiirg ~ossess~o~;  f ~ i r t ~ i s h e ~  
the excuse for riot coniplyittg with the Louisiana rule with referetice to the trmsfer 
of chattels, ancl i t  was held that the attachitig ci*eclitor ought to be displaced because 
ttie transferee itiight perhaps have taken posseossioii if he hacl had the o~~portuItity. 
This reasotiirig does not seem very satisfactory, heesuse I caiiiiot see liow the creditor 
is injured more in one case than in the other. The circrrmsbarices as to the creditor 
seeitt to Ite the same, the otily qiiestiori heiiig who fitis or has iiot the property in thc 
ship‘{ 

In CoIicIusioii, let me corisider what the coitsequeiice would be if this special rule 
of the Courts of Louisiana were allorved to prevail agaiiist the rest of the world. 
Suppose the law of Louisiaiia required two witnesses to the tratisfer of a sbip, i t  
might be said, “It  has been tramferrecl in England, i t  is true, h i t  the trarisfer is 
inviilid for want of two wititesses.” Perhaps you might go to another couiitry arid 
find that something else was necessary to be dotie. Possibly poasessiori might he 
belt1 i i i s ~ ~ c i e ~ i t  without some further ceremoriy, aiid thus the chattel might batorig 
successively t u  A., B., C., 1). or E., accortlirig to the law which prevailed in the 
particuiar country to which the ship wits sent. 

I cotifess i t  seems to me that much of th i s  error (for error I must, with all respect 
for the Court of Louisiattti, assume i t  to be) has proceeded from the Court c o ~ i f o ~ i t i ~ i t i ~  
two things: the questioii of distrihutioti of assets atid the qiiestiott of the title to 
property, for I firid that in justifyitig thcir clecisioti iti a similar case, tha t  of Ulztm 
v. ~ ~ ~ n ~ s ,  the jtidgmetit iri  which i s  given fully it i  sec [ 2 ~ 7 ~ - t i o i ~  388 of Mr. Justice 
&oryJ8 work, they say, ‘‘ \ R a t  the law protects it has a right to regulate. A strong 
,evidence of this is furnished by the doctrine iii regartl to successioris. The getieral 
priticipie is that  the persoital property must be (1istrit)utecI accorclit~~ to the law of 
the State where the testator dies, hut so far as i t  eot~ceriis creditors it is governed 
by the law of the country where the pioperty is situated. If an Eriglishinarr or a 
Frerichman dies abroad and leaves effects here we regulate the order iti which his 
clehts are paid by our j~ris~irLi€le~ice, tiot by that of his domicile.” 

Under these circumstances, havitig to come to ii decisioii i t i  a case which is entirely 
new in specie, arid which will riever arise, as i t  scerns to nie, in any other country iri 
ithe world except Louisiana, I cotifess I yield to the view of that sectioti nf the Judges 
who considered, iti the ciise of ~~s~~~~~~~ Y. Iritrie, that eveti a jiI~gtiierit in rem may 
dose its binding force where there appears on the face of i t  a perverse arid cleliherate 
refusal to recogliisc the law of the country by which title has been validly coriferrerl. 
The law of ~ ~ g ~ a n d  heirtg by the comity of rintioris that which miist goverIi the 
tratisler-the trutisfer beirig i r t  Etiglarid, the parties resident here--the ship an 
Etiglish ship a t  sea on a voyage froiii ail Eiiglish port; when I f i t i d  a foreign Court 
sayitig, ‘‘ We will (lea1 with ttiat ship a8 the property of the person who tias already 
traIisferre~ it,” that seems to me to be so contrary to law ant1 to what is required 
by ttie comity of nations, that I am bound to hold that the propcrty acquired By 
ttie Bank of Liverpool must prevail against a sale itinde oii the priticiple entertairied 
by a foreigri Court, that, as between I t ior t~a~ors  arid r t t o r t ~ ~ ~ e e s ,  the I t i ~ ~ t ~ ~ g e e s J  
interest is wholly to be extiuguished, attcl the right of the mortgagors is paritmoutit 
arid absolute. 

There are cerbiri 
other c~,editor~ hesides Hugltes & [248] Co. who had, by the Inw of Louisiana, a 
privilege, as it is callecl, against the ship, a r i d  amotig them Mr. Mure himself, acbirig 
as British Corisul arid riot as agertt for the tmrik, \vas siibrogated it1 respect of wages 
which he paid to the crew. These creditors had a prior claim accorditia to the law 

There are some miiior points which remain to be tlcnlt with. 
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of Lauisiana, and i t  is to be observed that, had those persons sold the ship, i t  would 
have been a matter in rem, and the property would have passed. But clearly that 
was not so. The sale being at  the iiistance of an ordinary creditor, the privileged 
creditors come in and claim to be first paid out of the proceeds. It appears to be 
proved that these creditors had privilege by the law of Louisiana, and might have 
arrested the ship. They were paid, and therefore, they havitig been paid by the 
Defendants who prirchased the vessel, the amount so paid must be allowed. 

There will, therefore, be a declaration that the mortgageeu, under the indenture 
of the 25th of December 1854, are entitled to the ship upon the trusts therein 
declared in favour of the Bank of Liverpool, and also to all freight receivable since 
the 15th of January 1858, when Mure claimed possession, subject, both as to  ship 
and freight, to a prior lien on the part of the I)efericlant, Fogo, iir respect of the sums 
paid to the privileged creditors. 

[248] NEEBHAX 2’. OXLEY, ~~~ 30, 1863, 

[S. C, ‘3 N. R. 267 ; 9 Jur. (N. S.) 598 ; 8 L. T. 532 ; 11 W. R, 745. Approved, 
Ledgad v. Bull, 1886, 11 App. Cas. 649.1 

P!ractics. Patent. Particzdam of B~eaches. 

Particulars of breaches cleliverecl with a view to a j w y  trial of a pateat case in this 
Court are sufficient, if, taken together with the pleadings, they give the Defen- 
dant full aiid fair notice of the case to be made agsinst him. 

The bill in this case was filed to restrain alleged iIifrin~emerits of a patent taker1 
out by the Plaintiffs for rnachiriery for expressing liquicls or moisture from sultstances. 

[a491 The bill stated that, upon a11 inspection of a machine supplied by the 
Defendant to the Westminster Brewery Company, “ the PlairitiEs ascertained, as t h e  
fact is, that the said Defendant’s said ~ a c h i r i e  was a palpable and obvioiis piracy of 
the Plaintiffs’ said invention, and a colourable imitation of their said machine ; and 
that, in fact, the only difference between the Defendant’s machine aud those of the 
Plaintiffs’ were that the Defendant had placed some wire gauze bet me er^ the cloths 
and the slabs used in the Plaintiffs’ said machine, and had bored some small holes it1 
the said slabs, Brit the Plairitiffs charge that sach cliffereiices were and are trifling 
and immaterial, and that they had themselves previously tried the use of the wire 
gauze, a i d  found i t  useless ; and t h a t  the said Defendarit’s said machine included nlld 
combined the following substaritial ingredients combined in the Plairitiffs’ said iriveli- 
tion, and the combitia~io1~ whereof was new arid importaut ; that is to say, chambers 
in combi!iation, ducts for drawing in the chambers, filtering medium, stand-pipes, 
supplying each chatuher brarrching from the sbntl-pipes, and tie-tcods binding the 
chambers together and formiirg one machine capable of being taken to pieces for the 
purpose of discharge.” 

A jury trial before this Court having beeii directed, tbe Plaititiffs, ~)ursuant to ttle 
order of the Court, delivered particulars of breaches in these terms :- 

“The  following are the particulars of breaches, and the iiistatices of machities 
constructed by the Defendant, which the  Plaintiffs complain are infringemellts of 
their patent right. 

‘‘ A machine or filter press for yeast, coiistrueted by the Defen~atit,  atirl si~~)pliec~ 
by him to Messrs. Thorne’s ~~es tmj I i s t e r  Brewery, and it1 use there, and exhibited to 
the Plaintiffs in pursuance of the letter of Mr. Messiter, the Defendant’s attortrey, 
dated the 23d day of February E2501 1863, and being the machine in  the said lekter 
referred to. 

“Also a certain other machine or press for clay, constructed by the Deferldailt, 
and supplied by him to Messrs. Granger (1: Co., potters, of Worcester. 


