https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/11025 00

British Columbia

FAMILY LAW ACT (2011)
[SBC 2011] CHAPTER 25
Division 6 — Jurisdiction and Choice of Law Rules
Definitions and interpretation
105 (1)In this Division:

"extraprovincial property" means property located outside British
Columbia;

"proper law of the relationship" means the proper law of the relationship
as determined under section 107 [proper law of relationship].

(2)For the purposes of this Division, spouses do not have a common habitual residence in
a jurisdiction if they live separate and apart in the jurisdiction.

Determining whether to act under this Part

106 (1)This section applies if an order respecting property division,
respecting the same spouses, may be made in more than one jurisdiction.

(2)Despite any other provision of this Part, the Supreme Court has authority to make an
order under this Part only if one of the following conditions is met:

(a)a spouse has started another proceeding in the Supreme
Court, to which a proceeding under this Part is a counterclaim;

(b)both spouses submit, either in an agreement or during the
proceeding, to the Supreme Court's jurisdiction under this Part;

(c)either spouse is habitually resident in British Columbia at
the time a proceeding under this Part is started;

(d)there is a real and substantial connection between British
Columbia and the facts on which the proceeding under this Part is
based.

(3)For the purposes of subsection (2) (d), a real and substantial connection is presumed to
exist if one or more of the following apply:
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(a)property that is the subject of the proceeding is located in
British Columbia;

(b)the most recent common habitual residence of the spouses
was in British Columbia;

(c)a notice of family claim with respect to the spouses has
been issued under the Divorce Act (Canada) in British Columbia.

(4)Despite subsection (2), a court may decline to make an order under this Part if the
court, having regard to the interests of the spouses and the ends of justice, considers that it is
more appropriate for jurisdiction to be exercised outside British Columbia.

(5)In determining whether to decline jurisdiction under subsection (4), the court must
consider all of the following:

(a)[Repealed 2014-9-15.]

(b)the relative convenience and expense for the spouses and
their witnesses;

(c)if section 108 [choice of law rules] applies, the law to be
applied to issues in the proceeding;

(d)the desirability of avoiding multiple proceedings or
conflicting decisions in different courts or tribunals;

(e)the extent to which an order respecting property or debt

(i)made in another jurisdiction would be enforceable in
British Columbia, and

(ii)made in British Columbia would be enforceable in
another jurisdiction;

(fithe fair and efficient working of the Canadian legal system
as a whole;

(g)any other circumstances the court considers relevant.

(6)A determination of authority under subsection (2) or of whether to decline jurisdiction
under subsection (4) is to be made solely by reference to this section.

Proper law of relationship

107 The proper law of the relationship between the spouses for the purposes of section
108 [choice of law rules] is

(a)the internal law of the jurisdiction in which the spouses had
their most recent common habitual residence,

(b)if the jurisdiction under paragraph (a) is outside Canada and
is not the jurisdiction most closely associated with the relationship



between the spouses, the internal law of the jurisdiction that is most
closely associated with the relationship between the spouses, or

(c)if the spouses did not have a common habitual residence,
the internal law of the jurisdiction in which the spouse making an
application for an order under this Part was most recently habitually
resident.

Choice of law rules

108 (1)In this section, "regime of community of property" means a
system of law, including a regime of partnership of acquests, in which property
owned or acquired and debt owing or acquired during the relationship between
the spouses

(a)are deemed to be owned or owing by both spouses, and

(b)are divided, on separation of the spouses, as if both spouses
equally owned the property or owed the debt,

but does not include a regime of separate property or a system of law under which a
spouse's interest is deferred until or after the occurrence of an event that signifies the end of
the relationship between the spouses.

(2)If the Supreme Court takes jurisdiction under this Division, the Supreme Court must act
in accordance with the rules set out in this section.

(3)Subject to subsection (4), if spouses make an agreement respecting the division of
property or debt, the substantive rights of the spouses in a proceeding under this Part are
determined by the agreement.

(4)The enforcement of an agreement under subsection (3) is subject to any restriction
that the proper law of the relationship places on the ability of spouses to determine the
division of property or debt by agreement.

(5)Subject to subsection (3), if the spouses' first common habitual residence during the
relationship between the spouses was in a jurisdiction in which a regime of community of
property applies, property owned or acquired and debt owing or acquired during the
relationship between the spouses that is property or debt to which the regime of community of
property applies must be divided at the end of the relationship between the spouses according
to that regime of community of property.

(6)If neither subsection (3) nor (5) applies, the substantive rights of spouses in a
proceeding under this Part must be determined according to the proper law of the relationship.

Extraprovincial property

109 (1)If the Supreme Court has authority under this Division to make an
order respecting extraprovincial property, the Supreme Court may make an
order respecting the ownership and division of the extraprovincial property.



(2)For the purposes of dividing extraprovincial property, the Supreme Court, on
application by a spouse, may make an order to do one or more of the following:

(a)instead of dividing the extraprovincial property,

(i)require property or family debt within British
Columbia to be substituted for rights in the extraprovincial
property, or

(ii)require a spouse who has legal title to the
extraprovincial property to pay compensation to the other
spouse;

(b)if the court is satisfied that it would be enforceable against
a spouse in the jurisdiction in which the extraprovincial property is

located,
(i)preserve the extraprovincial property,
(ii)provide for the possession of the extraprovincial
property,

(iii)require a spouse who has legal title to the
extraprovincial property to transfer all or part of the spouse's
interest in the extraprovincial property to the other spouse,
or

(iv)provide for any other matter in connection with the
extraprovincial property;

(c)if the court is satisfied that it would be enforceable in the
jurisdiction in which the extraprovincial property is located, provide
for non-monetary relief.



