CnywaHua B puKcTare:
3anpeT Ha NpU3HaHME MHOCTPAHHO NoAuramum
MpaBUTENbCTBO BHOCUT 3TOT 3aKOHOMPOEKT B pUKcaar.
Ctokronbm, 18 mapTta 2021 r.
CmedhaH J1éseH
MopezaH MoxaHccoH (MUHUCTEPCTBO OCTULLMK)
OcHOBHOE coaeprKaHMe 3aKOHOMNPOEeKTa

B 3aKOHOMNPOEKTE NpPaBUTENBCTBO Npeanaraet O6LLI,VIVI 3anpeT Ha npu3HaHume noanramun,
3aK/IlOYEHHOM Mo MHOCTPAHHOMY 3aKOHO4aTENbLCTBY.

MHoCTpaHHble nosMramHble 6paku, nNpusHaHue KoTopbix B LUBeuuun paccmaTpuBaetca Ha
NPaKTUKe, KaCatoTCA UCKIIOUYUTENIbHO MYXUYUH, COCTOALLMX B Bpake C HECKONbKUMU KEHLUHAMM.
To, 4TO MyXuMHaM paspelleHo BCTynaTb B 6pak C HECKONbKUMMU KEeHLWMHaMK, ABAAETCA
ANCKPUMMHALMOHHBIM U HECOBMECTMMO C MPUHLMMNOM PaBHOro obpalleHua ¢ cynpyramu, Ha
KOTOPOM OCHOBAaHO LUBEACKOE 3aKOHOAaTeNbCTBO, U TpeboBaHMAMK paBeHCTBa. [loaTomy
NpaBUTENIbCTBO NpeanaraeT HOBOE rMaBHOE NPaBKU/Io, COrIacHO KoTopoMmy B LLIBeLMN He AOKHbI
NPU3HaBaTbCA MHOCTPaHHbIE NOANTaMUK. 3anNpeT NPUMEHAETCA HE3aBUCUMO OT CBS3U CTOPOH CO
LLiBeumeit Ha MOMEHT 3aK/toueHus bpaka. MckaoueHna 13 3anpeTta MoryT 6biTb CAeNaHbl TO/IbKO
NPY HaZIMYUM UCKAIOHUUTENbHBIX MPUYMH.

MpaBUTENbCTBO TaKXKe NpeasiaraeT PacluMpuTb 3anpeT Ha NPU3HaHne 6pakos mexay 611M3KuMu
POACTBEHHUKAMMU.

MpaBMTENBCTBO TaKKe npeaaaraeT 6onee YeTKMM B3rNag Ha npasa pebeHKa B MexXAyHapOoaHbIX
BOnpocax OTuUOoBCTBa. [lpeanoxeHwe BKAOYaeT B ceba, cpean npoyero, 4TO OTLOBCTBO,
OCHOBAHHOE HEenocpeaCcTBEHHO HA WMHOCTPAHHOM MpaBe B pe3y/nbTaTe Opaka MyMKUMHbI C
YKEHLLMHOM, poauBLLEN pebeHKa, NPUMEHAETCA B 3TOM CTpaHe, AarKe ec/in 6paK He NPU3HaH, Npu
YCNOBWW, YTO OH AENCTBUTENEH B CTPAHE, rae pebeHOK NPOXKMBaN NPU POXKAEHUN.

N3meHeHMA B 3aKOH Npeanaraetca BCTynuTb B cuay ¢ 1 nona 2021 roaa.
1. NpepnoxkeHne o NapAaMeHTCKOM pelleHUun
MpepnoxeHne NpaBUTENbCTBA:

PuKcaar npuHUmaeT npeasioxeHne npaBUTeNbCTBa O BHECEHUU U3MEHEeHUN B bpayHbli KogeKc.
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Pukcaoar npuHMMaeT npeanoXxeHue NpasuTenbCTs8a O BHECEHUU nameHeHnn B 3akoH (1904:26 cT.

1) 0 HEKOTOPbIX MEXAYHAPOAHbIX MPABOOTHOLIEHMAX, KacatoLWmMXca bpaka n oneku.

PuKcoar npyuHMMmaeT npeasioxKeHmne npasmuTebCTBa O BHECEHUU n3meHeHun B 3akoH (1985:367)

0 MeXAyHapoaHbIX BOMPOCax OTLOBCTBA.
2. lOpugunueckuin Tekcr

Y npaBuTeNbCTBA eCTb crieaylolee npeasioXKeHue no TeKCTy 3aKoHa.

2.1. NMpepnoxkeHune No 3aKOHY O BHECEHUUN U3MeHeHuit B BpauHbii KoaeKc

Hactoawmm npeaycmoTpeHo, 4yto rnasa 5 Pasgen 5 bpayHoro Kogekca U3noxuTb B cneayroulel

peaaKumun.
pednazaemasn opmynuposKka
5u.

Pasgen 51

Cynpyr MmeeT npaBo Ha pasBog 6e3 npenBapuTeNbHOTO PACCMOTPEHMA, eciu CyliecTsyeT
BEPOATHOCTb TOTO, YTO CYNpPYr 6bl BbIHYKAEH BCTYNUTbL B BpaK MaM ecam cynpyr BCTynua B bpak
[0 JocTuKeHua 18-neTHero Bospacta. Ecnm 6paKk 3aK/loueH, Aaske ecan cynpyru HaxogaTca
Mexay coboi B NpaBMIbHOM BOCXOAALWEM W HUCXOAALLEM MOpsAAKe POACTBA MM ABAAIOTCA
NONHOPOAHBLIMW BPaTbAMM U CECTPaMM, KasKabli U3 CynpyroB MMeeT MpaBo Ha passog 6es
npeaBapuTeNbHOrO PaccMoTpeHus. To XKe camoe NPUMEHSEeTCA, ecnn bpak 3akntouveH, Aaxke
€CAN OOMH M3 CYNPYroB Yy»Ke COCToAN B B6pake uau 6bln NMapTHEPOM 3apPerMcTpUMpoBaHHOrO
napTHepPCTBa 1 NpeablAyLnin Bpak naM NapTHEPCTBO He BblIM PAaCTOPTHYTHI.

Ecnv peub MAET O [BOEKEHCTBE, KaXKAbIM M3 Cynpyros B npeabiayliem bpake MmeeT npaBo
pacToprHyTb ero nytem passoga 6es3 npeasapuTenbHOro Nepnoaa pasmbiwaeHnin. To ke camoe
KacaeTcs U c/lyyaes, KOr4a NapTHepCTBO 6bI10 3aperucTpUpoBaHO, XOTA OA4MH U3 NAapTHEPOB Ha
TOT MOMEHT cocToAN B bpake.

B cnyuyasx, yKkasaHHbIXx B NepBoM ab3ale, UCK O pa3BoAe MOXKET ObiTb BO3OYKAEH TaKke
NMPOKypopomM. B cnyyasx, Kacatowmxca OpaKkoB, 3aKNHOYEHHbIX HECOBEPLEHHONETHUMMU,
ynpaBaeHne coumanbHOro obecneyeHmMa MyHULMNAAUTETA, FAE 3apPErMCTPUPOBAHO MLLO, UAN,
€C/IM NIMLLO HEe 3aperncTPUpPOBAHO B STOW CTPaHe, MyHULMNAAUTETA, rAe OHO NPOXKMBaeT, 0683aHO
NpeoCTaBUTb 3aK/IOYEHME MO 3aMPOCy. a TaKKe MUHGOPMALMIO, KOTOPAA MOXKET UMETb 3HaYeHue
ONA OLEHKM NPOKYpopom aena. Apyroi KOMUTET COLMaNbHOro obecnevyeHms, UMeroLWwmMn 40CTyn
K MHbOpMaLMK, KOTOpas MOXKET MMeTb 3HauyeHue Mo ageny, 06sA3aH NpefoCTaBUTb TaKyko
MHPopMaLMio NO 3anNpocy KOMUTETA couManbHOro obecneyeHmsn, KOTOPbIA OO/KEH AaTb CBOE

3aK/Il04EHNE.

[MonoxeHua O npu3HaHUU 6PaKo8, 3AK/AKOYEHHbIX M0 UHOCMPAHHOMY [Mpasy, 8 CAy4asx,
VYKA3AHHbIX 8 nepsom abszauye, moxHo Hatimu e 1. 8 a § 3akoHa ( 1904:26 c1. 1 ) 06 omoesnbHbIx
MeHOYHAPOOHbIX MPABOOMHOWEHUSAX, KACArOUUXCA 6paka u onexu.

ODTOT 3aKOH BCcTynaet B cuay 1 niona 2021 roga.

! NocnepHsas sepcua 2014:376.
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2.2. MpepnoxkeHne o BHeCEHMU u3MeHeHUMW B 3akoH (1904:26, ct. 1) 0 HeKoTOpbIX
MeXAYHAPOAHbIX NPaBOOTHOLIEHUAX, KacalowmxXca 6paKa 1 oneku.

Hactoawum npeaycmotpeHo, ytol rn. 8 a §3akoHa (1904:26 ct. 1) O HEKOTOpbIX

MeX/AyHapOoAHbIX NPaBOOTHOLIEHMAX, Kacalolwmxca Bpaka v onekn byaet YynTaTbea CeayroLmm
obpasom. !

lMpednazaemasn hopmynuposka
1y.n.
8a &

BpakK, 3aKNOYEHHbI B COOTBETCTBMM C MHOCTPAHHbIM 3aKOHOAATE/NIbCTBOM, HE MPU3HAETCA B
Lseunn.

1. ecnu Ha MOMeHM 3AKAOYEeHUA 6pCIKG 00HoU u3 CMOPOH He UCnosiHUsMoCL 18 nem,

1. ecnu 661 HA MOMeEHM 3QaKAKOYEeHUS BPaKa cywecmeosanu npenamcmeus 04 3aKAH0YeHUs
bpaka 8 coomsemcmauu co WeeodCcKUM 30dKOHOOamenbCMaeoM,

2. ecnu Ha MoOMeHm 3aKa4eHUs bpaka cyuecmesosano bul Kakoe-nubo Opyzoe npenamcmeue
019 bpaka 8 coomeemcmauu co weedCKUM 3aKOHOOamesnscmeom u xoms bbl 00HA U3 CMOPOH
661210 mo20a weedCKUM 2paXOaHUHOM UAu UMesnia Mecmo ¥umesnscmea 6 LLseyuu,

3. ecnv BNONIHE BEPOATHO, YTO H6pak Obl 3aKN0UEH NOA NPUHYKAEHUEM, UM €CNN CTOPOHDbI He
NPUCYTCTBOBAIM Ha MOMEHT 3aK/NoYeHUA bpaka U XoTs 6bl OAMH M3 HUX OblN rparKgaHMHOM
Lseunn nan npoxkusan 8 LLseuunn.

MepBbli MYHKT He NpumeHseTca, ecin obe CTOpPOHbl cTapwe 18 neT u umetoTca ocobble
OCHOBaHUsA A41a NPU3HaHUA bpaka.

1. HacTosawwmin 3akoH BcTynaet B cuay 1 nions 2021 roaa.

2. CTapre npasuiaa NPpMMEHAKTCA K 6paKaM, KOTOpble 6blnn 3apernctpuposBaHbl Hanorosbim
OpraHom B 6ase AaHHbIX perncTtpaumnmn HaceneHma o BCTynaieHumA 3aKoHa B cuny.

! NocnepHan pegakuma Ha3BaHUA 3akoHa 1971:797. 2 NMocneaHnas sepcma 2018:1973.

2.3. MpepnoxkeHne o BHeCeHMU NONPaBoK B 3aKoH (1985:367) o meXKayHApPOAHbIX Bonpocax
OTLLOBCTBA

Hactoawmm npeanucbiBaetca, 4tobbl pasgen 2 3akoHa (1985:367 ) no mexAayHapoAaHbim
BOMPOCAM OTLLOBCTBA M3/10XKNTb B C/IEAYIOLLEN pefaKLNN.

lpednazaemas hopmynuposKka
Paspen 2

My»K4mnHa, COCTOALLMIA MAN HaxoAMBLUMIACA B OpaKe C maTepbto pebeHKa, cyumaemcs oTUuOM
pebeHKa, Kak 3TO cneayeT M3 3aKOHa roCyAapcTBa, B KOTOPOM Npousan pebeHOK npwu
POXAEHWUN, UNU, €CAN KTO-TNBO 0013 EH CUNTATLCA OTLOM pebeHKa Mo 3TOMYy 3aKOHY, Kak 3TO
cnefyeT M3 3aKOHa  rocydapctBa, rae  pebeHOK npu pPOXAEHUM  CTAHOBMACA
rpaXAaHUHOM. Ecau pebeHOK MpU POXKAEHWUW M10AYYUA MECTOXUTENBCTBO B LUBEuun, sBonpoc
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BCeraa A0/IKeH paccMaTpMBaTbhCA B COOTBETCTBMM CO LWIBEACKMM 3aKoHOAaTeNbcTBOM. OOHAKO
80MPOC 0 MOM, COCMOUM AU MyM4UHA 8 bpake ¢ mamepbto pebeHKa, 00X eH pewamscs 8
coomeemcmauu ¢ 3aKOHOM, KOmopbili Co2/1aCHO nepeomy ab3ayy MpuMeHAemcs K omyoscmay.

OTOT 3aKOH BCTynaet B cuny 1 nona 2021 roga.
3. fleno v ero noAroToBKa

OceHbto 2017 ropa npaBuTenbCTBO nopyumno LUBeackomy HanoroBomy areHTCTBY Mpwu
copenctemmn LLIBeACKOro MMUrpaUMOHHOrO areHtctBa W LleHTpanbHOro CTaTMCTMYECKOro
ynpasfieHnsa cobpaTb M MNPOaHaAN3MpPoBaTb CTAaTUCTUYECKME AaHHble U HEKOTOPYH ApYyryto
MHPOpPMaLMIO NO AeNamM O PErncTpaLlM aKTOB FParKL4aHCKOrO COCTOSAHMA, KacatowWmMxca auu,
cocToAwmMx B Bpake 6onee yem c ogHMM YenoBeKom. B oTyeTe Hanorosoro ynpasneHus
«Monurammns B pernctpe HapoLoHaceneHus», KOTOpbIA Obln NpencTaBieH MNpPaBUTENbCTBY B
Havane 2018 roga, NOKa3aHO, YTO B perucrTpe HapogoHaceneHUA BCTPeYatoTca C/ydaun, Koraa
NOAN PErMCTPUPYIOTCA KaK cocToAllme B Bpake c bonee yem ogHMM yenosekom (Fi2018/00363).

19 wwona 2018 roga npaBUTENLCTBO pPELIWIO MOPYYUTb CNeuMasbHOMY CaedoBaTento
paccnegoBaHMe TOro, Kak MOXHO obecneumnTb cTporoe 1 adpdeKTUBHOE peryinpoBaHme 60pbObI
C MHOCTPaHHOM nonuramuei (2018:68). B 3agaHue BXoANN0, B TOM YMCAE. NPOaHAAN3NPOBaTb U
3aHATb MO3ULMIO OTHOCUTE/IbHO TOrO, KaK MOYKHO NpPeaoTBPaTUTb NPOAO/IKEHNE UHOCTPAHHOM
noaurammmn B LLBeuun. 3agaHme TaKKe BKAOYANo B cebs OTY4ET O MPaBOBbIX NOCAEACTBUAX
Henpu3HaHMA MHOCTPAHHOIO NMOAMTAMMUKM MW MHOMO 3anpeTa Ha ee coxpaHeHue B Leeumn, a
TaKXKe aHaAM3 W  BbIPpabOTKY MO3UUMU OTHOCUTENBHO TOrO, KakK MOMHO WK3bexKaTb
HEeobOCHOBaHHbIX NOCNEACTBUIN ANA COOTBETCTBYIOWMX UL, Kpome Toro, OHO BK/ItOMAN0 aHanu3
TOro, Kakne BO3MOXKHble M3MEHEHUA B 3aKOHe ByAyT 03HA4YaTb B OTHOLIEHUM APYrMX BpPaKoB C
MHOCTPaHLAMM, KOTOpble He npu3Hatotca B LUBeumn, n NpuHATME pelleHnsa O TOM, eCTb Jin
OCHOBAHMA NpeasiaraTb COOTBETCTBYHOLLME N3MEHEHUA U B OTHOLUEHUN UX.

B AaHBape 2020 roga paccnefoBaHME YXKECTOYEHMA MPaBU/I MHOCTPAHHOM MNOAMFaMUMK
NPeACTaBUIO CBOW OTYET «YXKECTOYEHHbIe NPaBWMIa MHOCTPAHHOW noaurammm» (SOU 2020:2).
Peslome oTyeTa MOXKHO HAWUTU B rIpusaoxceHuu 1, a 3aKOHoOAATeNbHble NPeasioKeHMA No
NccnenoBaHMIO MOXKHO HAWUTU B MPUAOIEHUU 2.

OTtyetr o6pabotaH Aans HanpasneHus. CNUCOK OPraHOB HaMPaBJEHUA MOMKHO HaWUTU
B IpusioxeHuu 3. 3afBfeHUs O HanpaBnAeHMAX [AOCTYNHbl B 3aKoHogatesnbHom daitne
(Ju2020/00162).

Bonpoc npuM3HaHWA MHOCTPAHHOM NoOANTaMnmM paHee Hbia NpeaMeTOM PAaCCMOTPEHMA B pUKcaare
B ¢opme paByx 3aABneHuin (bet. 2016/17:CU10) Touka 2, rskr. 2016/17:189 u bet.
2017/18:CU8 nyHKT 3, pckp. 2017/18:192), 4TtOo 6blNO  3aBEpLIEHO  Ha3HAa4YeHUem
BbllLEeyKa3aHHOro paccnegosaHune. B mae 2020 roga puKcaar 3aaBu B HOBOM 33aABIEHUN, YTO

NPaBUTENbCTBY C/eAyeT KaK MOXHO CKOpee BEPHYTbCA B pUKcAaAr ¢ npeasiokeHuem o b6osnee
CTPOrOM  3aKOHOZATENbCTBE  MPOTUB  MHOCTPaAHHbIX  MOAUTamHbIX  6pakoB  (bet.
2019/20:CU17). nyHKT 1, pckp. 2019/20:235). Bonpoc npusHaHMA NPUHYAUTENbHbIX Gpakos

TaKKe 6bln NpegmMeToM paccMoTpeHUs B pukcaare. B mapte 2017 roga pyKcaar 3asBul B CBOEM
3aABNEHNN, YTO MPABUTENIbCTBO, HACKO/IbKO 3TO aKTya/lbHO Ha AAHHbI MOMEHT, AOJ/IKHO KaK
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MOXHO CKOpee BEepPHYTbCA B PUKCAAT C 3aKOHOMPOEKTOM, KOTOPbIA O3HAYaeT, YTO BO3MOXKHOCTb
NPWU3HAHUA NPUHYANTENbHbIX BPAKOB B MCKAOYUTE/NbHbIX Cy4Yasx ele 6onee orpaHUYMBaETCA.
BnarogapAa npeasoXeHW O MNOAUFraMMUM U OLEHKe MNPUHYAUTENbHbIX OpakoB B 3TOM
3aKOHOMNpPOEKTe MpaBUTENbCTBO CYMTAET, UYTO Te YacTM Map/iaMeHTCKMX Mucem, KoTopble
OTHOCATCA K paccmaTpuBaemMbiM 06baABneHUAM, 6biin gopabotaHbl. bet. 2018/19:KU21, cm.
Takxe rskr. 2016/17:189, 2016/17: CU10

tOpuduueckuii coeem

18 peBpana 2021 roga NpaBUTENbCTBO PELLNIO NONYYUTb MHEHME 3aKOHOAATE/IbHOTO CoBEeTa NOo
npeanoxeHuam, cogepxawmmesa B lpunoxceHuu 4. MHeHne 3aKoHOA4aTeIbHOIO COBeTa MOXHO
HaWTU B pusnoxceHuu 5. MHeHUA OPUANYECKOrO COBETa KacalTcA nNpesnoXeHus,
cofep:Kalteroca B bpayHom Koekce, NpeasiodKeHUA O MepexodHblX MOJIOKEHUAX B 3aKOHe

(1904:26 c1. 1) 0 HEKOTOPbIX MEXAYHAPOAHbIX MPAaBOOTHOLEHUAX, KacatoLmMxca 6paka n oneku
(cokpaleHHo — 3akoH 1904 r.), 1 B3aMMOCBA3M MeXAy 3TUMK ABYMS 3aKOHAaMW OTHOCUTE/IbHO
nonvrammn. MHeHuna 3aKoHOA4ATE/NIbHOrO COBETA M3N0XEHDbI B pa3genax 5, 6, 11 n 13, a Takke B
KOMMEHTAPMAX K KOHCTUTYLLIUK.

4. YcnneHHasn 3awmTa ot NoiIMraMmum.
OueHKa npaButenbcTsa: HeobxoaMmMo yCUAUTL 3aLLNUTY OT NOJIUTaMUN.
OueHKa paccniefoBaHUA COrNacyeTca C OLLEHKON NPaBMUTENbCTBa.

CnpaBoyYHble oOpraHbl: B OCHOBHOM BCe CMpaBO4YHble OpraHbl, T.e. LleHmp no npasam Ha
ybexuwe, OmbydcmeH no npasam demeli, YnosHOMOYeHHbIU Mo 80rpocam OUCKPUMUHAUUU ,
®pedpuka  bpemep-dépbyHoem,  Forsdkringskassan,  AOMuHuUCmpamusHsili  cyd 8
Jlyneo , OKpyx#cHoli cy0 Cmokzonema w Cmokz2oabMcKuli yHusepcumem (opududeckuli
haKynbmem) pasfensaloT OLEHKY paccnefoBaHUA UAN He BO3PaXKaeT NpoTUB Hee.

HekoTopble cnpaBoYHble OpraHbl, B TOM Yncae AOMUHUCMPAamMugHsbili cosem oKpyaa CmoKa0s16M,
HayuoHanbHaa accoyuayusa cekcyanbHbix UHgpopmayus (POCY) w LLisedckoe xceHckoe n1066u,
BblAE/INAM Pa3Hble aKLEHTbl Ha BaXXHOCTM NPOTMBOAENCTBMA HEDOPMAIbHOM NOAUTAMUN.

Ye30Hobili coeem ScmepeémaaHoas ye30a NoA4YEPKUBAET, YTO 3aKOHOAATENIbCTBO HEOOX0AMMO
OONONHUTDL APYTMMU MepaMmn obecnednTb NOAAEPHKKY U 3aLUTY KEHLWMHAM U AeTAM, KoTopble
YKMBYT B YA3BMMOM NONOXKEHUMU, CBA3AHHOM C NOIMFaMUen.

MpUUYNHDbI OLLEHKMN NpaBUTE/NIbCTBA
O nonueamuu

Monvramma o3HayaeT, YTO OAMH YEeN0BEK COCTOMT B Bpake C HECKONbKMMU NtogbMU. TEPpMUH
nosMramma aBnaeTca cobupaTenbHbIM Ha3BaHUEM PA3INYHbIX BUAOB NOJIMIAMUKN U BKIKOYAET B
cebA KaK TO, UTO MyXKYMHA COCTOMUT B HpaKe C HECKOIbKMMM KEHLLMHAMK (MOIMTUHUA), TaK U TO,
YTO KEHLLMHA COCTOUT B Bpake C HECKONBKMMU MyKUMHAmMK (nonnaHapua). [1BoeKeHCTBO, B
CBOIO oyepeab, noapasymeBaeT bpak O4HOro YenoBeKa € ABymMAa (HO He Bonee) noabmu. Ha
NnpakTUKe Hambonee pacnpocTpaHeHHOW @GOPMON MNOAMUFAMUU SBASETCA CUTYaUMsA, Koraa
MYKUYMHA cOCTOUT B Bpake ¢ ABYyMA 1 Bonee KeHLWnHaMn ogHoBpeMeHHO. IMeHHO Ha 3Ty popmy
NPOAO/IKAET CCbIIATbCA 3aKOHOMPOEKT.
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CornacHo WBeACKOMY 3aKOHOAaTeNbCTBY Bpaku ABNAKOTCA MOHOramHbIMM (r1aBa 1 § 1 Kogekca

0 bpake). Mo3Tomy TOT, KTO y»Ke COCTOUT B bpake, He MOXKET BCTynaTb B HOBbIM 6pak (rnaea 2,
pasgen 4 Kogekca o 6pake). Kpome Toro, Hakasyemo 3aK/1to4eHne A0MN0NHUTENbHbIX 6paKoB BO

Bpems bpakKa (cm. o gBoerkeHcTBe rnasa 7 pasgen 1 YK). Ecam npu paccMoTpeHun npenaTcTeuii

ynyCcTUTb 13 BUAY, YTO IMLL0, HAMepeBatoLLLeeca BCTYyNUTb B Bpak, y»Ke cocTtouT B Hpake, To bpak,
3aK/IIOYEHHDBIN MO3¥Ke, GOpPManbHO AeNCTBUTENIEH, HO OObIMHO OH AO0/MKEH ObiTb PACTOPrHYT
Cy4OM - B Mnoc/iegHen MHCTaHUMKM o TpeboBaHWIO Npokypopa (rasa 5 crates 5 Kogekca o

bpake).

XoTs B LUBeunn yxke faBHO He paspelleHa NoUramus, OHA BCTPeYaeTca B page APYrux CTPaH.
Monurammua BCTpeyvaeTca nNpexae Bcero B CTpaHax AGpuKM M A3MM C MYCYy/IbMaHCKUM
60/1bLUIMHCTBOM HaceneHus. BbiBaeT, 4To toan nepeesskatoT B LLIBeL Mo nocne Toro, Kak 3aKOHHO
BCTYNWAW B NOJIMTaMUIO B CBOMX POAHbIX CTPAHaX.

Mpasuaa npu3HaHUS UHOCMPAHHOU rnosaueamuu u npeodsidyujue pegpopmsl

Ob6uiei oTNpaBHOM TOYKOM yXKe AAaBHO ABAAETCA TO, YTO OpakK, 3aK/HOYEHHbIN B COOTBETCTBUM C
MHOCTPaHHbIM 3aKOHO4ATENbCTBOM, AO/IXKEH NPU3HaBaTbCA B LLIBeLMmM, ecnm oH 4eNCcTBUTENEH B
rocyaapcree, rae oH 6bin 3akaodeH. ToT ¢akT, uTo LUBeuma npusHaeT MHOCTPaHHble BpaKku B
KayecTBe OTMPABHOM TOYKWU, OCHOBAH Ha GyHAAMEHTANbHOM MPUHUMNE MEXAYHAPOAHOro
YaCcTHOro NMPaBa, 3aKNYAOLLEMCA B YBAXKEHMUM NPABOBbIX CUCTEM APYIUX FOCYAAPCTB. ITO TaKKe
obneryaet cuTyaumo ANA A0gen B TPAHCIPAaHMYHOM KOHTekcTe. B LUsBeunm Hopmbl
MeXAyHapoAHOro YacTHOro npasa O NPU3HAHUW MHOCTPAHHbIX BPAKoB coAeprKaTca B 3aKOHe
1904 roaa. Npu3HaHWe MHOCTPaHHOro bpaka 03HaYaeT, YTO OH NPU3HAETCA AENCTBUTE/IbHBIM KaK
6paK C BbITEKAIOWMMM U3 HEro OPUAMYECKMMM nocneactsMamn. Ecam 6pak He npusHaH B
LLiBeunn, oH He MMeeT 34eCb PUANYECKON CUAbl. B 3TOM c/lyyae CTOPOHbI CYMTAlOTCA He
cocToswmmm B bpake B LLIBeLmun, AaxKe ecnn OHUM BCe elLe COCTOAT B bpaKe B APYrom rocyAapcree
(Tak Ha3bIBaeMblii «XpPOMOI» BpaK).

Bonpoc oTKasa B NpU3HAHMWU MOAUTAMUU MHOCTPAHHbIX BpakoB Obl1 PACCMOTPEH B UTOFOBOM
OTYETE IKCNEPTOB MO ceMeMHOMy npaBy «MexayHapogHble npobaembl cemenHOro npasa B
1980-x rogax» (SOU 1987:18 ctp. 191). YumTbiBaA OTHOCUTENbHO HEOO/bLIOE KO/IMYECTBO

MNOINTaMHDbIX 6paKOB, KoTopble umenm mecto B LLiBeuun B TO Bpems, 6bina caenaHa OueHkKa, 4Yto
3TO He 6bino onpasagaHO 3aKOHOAATE/NIBCTBOM.

B 2004 rogy 6blna nepecmoTpeHa npeaplaywas Mno3suuMa LIBEACKOrO 3aKOHOAATENbCTBA B
OTHOLUEHMM NPU3HAHMUA BPaAKOB, 3aK/IOYEHHbIX 3@ rPaHuLLEN. 3aTem OblnM BBEAEHbI NpaBuaa He
NPW3HaBaTb MHOCTPaHHble BpaKK, 3aKNOYEHHbIE C HApPYLUEHMEM LIBeACKMX BpayHbix bapbepos,
BKAtoYaa nonuramuio (rnasa 1 § 8 a 3akoHa 1904 r.). Llenblo 3anpeta Ha npusHaHue 6bI10,
npexae Bcero, npeAoTBpalLeHne ob6xoaa WBeACKUX NPABUA, U NO3TOMY 3anpeT NPUMeEHANCS
npuv ycaoBmMK, YTO OAHA U3 CTOPOH MMmena cBAsu co LLiseumeit, T.e. bbina rpaxkgaHuHom Lseunu
WAM NpOXKMBana 34ecb Ha MOMEHT 3aKatovyeHua Opaka. [pu 3tom 6Gbln BBeAeH 3anpet
NpW3HaBaTb MHOCTPaHHbIA BpaK, ecn BesMKa BEpPOATHOCTb TOTO, YTO OH Obln 3aKAOYEH Mog,
NPUHYKAeHnem. YTo KacaeTca npuHyautesnbHoro 6paka, TOo OblI0 COYTEHO HepasyMHbIM
OorpaHM4YMBaTb NPUMEHEHUE KpUTEpUA CBA3MN CTOPOH co Lliseumen. Ha ¢poHe TOro, Uto OTKas B
NPU3HAHUM MOXKET MMETb Pa3IMYHbIE OPUANYECKME NOCNEACTBMA U MPUBECTU K MOCNEACTBUAM,
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KOTOpble He NPeACTaBAATCA Pa3yMHbIMU B KaXKA0M OTAE/IbHOM C/yyae, bbiia Takke BBeAEeHA
BO3MOXHOCTb CAeNaTb UCK/IOYEeHUE U3 3anpeTa Ha NpU3HaHWe, ecn 418 3TOro UMeINCb 0cobble
MPWUYMHBI, CM. 3aKOHOMPOEKT «Mepbl NPOTUB AETCKMX OPAKOB M MPUHYAUTENbHbIX BPaKoB»
(prop. 2003/04:48 cT1p. 24). BO3MOXHOCTb UCKAtOYEHUSA Bbina ele bonble orpaHuyeHa B 2014

rogy, u ¢ Tex nop TpeboBanncb 0cobble NPUUYMHBI, CM. 3aKOHONPOEKT. YCUNEHHan 3awmTa oT
NPUHYAUTENbHbIX BPaKoB M AETCKMX BPaKoB, a TaKXKe A0CTyn K KoHBeHuun CoBeTa EBponbl O
HaCU/INKN B OTHOLIEHWUM KeHWMH (npeanoxeHme 2013/14:208, cTp. 25).

B 2019 roay 3anpeT Ha Nnpu3HaHWe AeTCKUX OpaKoB Obi/ y»KECTOUYEH MyTEM OTMEHbI TPeboBaHUA
0 Hanuuum ceasm co Lseumeinn. C Tex Nnop 3anpeT AeNCTBYET HE3aBMCUMMO OT CBA3WN CTOPOH 34eCh,
Koraa 6bln 3akitoueH 6pak, CM. 3aKOHOMPOEKT «3anpeT Ha NpPU3HaHMEe MHOCTPAHHbIX AETCKUX
6pakos» (noan. 2017/18:288). B cnyyae gpyrux 6pakoB C MHOCTPAHLAMMW, 3aKIHOYEHHbIX C

HapyleHMem LWBeACKMX GpayHbiXx 6apbepoB, 3anpeT Ha npusHaHue B 3akoHe 1904 roga no-
NPeKHEMY NPUMEHSETCA TOIbKO K TaKMM Bpakam, B KOTOPbIX 0AHA M3 CTOPOH MMEET CBA3UN CO
LBeunei. Echv nonnrammua 6oina 3aka04YEHa 3a rpaHULEN cCNocobom, AENCTBUTENbHbIM Tam, U
OZlHa WM HECKO/IbKO CTOPOH BMOCNEACTBMM NepeesKatT B LUBeunto, 3TO NONOXKEeHUe He
npenaTcTBYeT TOMY, YTOObl /IMLO CYMTANOCh COCTOALLMM B BpaKe C HECKONIbKUMU NOAbMU U
3[€echb.

[axke pna MHOCTpaHHbIX 6paKoB, Ha KOTOpble He PacnpPOCTPaHAETCA 3anpeT, CywecTByeT
onpeaeneHHaa BO3MOMHOCTb OTKa3a B MPU3HAHMW B UHAMBWUAYANbHOM cay4vae. [na aTtoro
Heobxoammo, u4Tobbl OpaK cyMTanca SBHO HECOBMECTMMbIM C OCHOBaMW LUBEACKOro
npasonopsagkKa (weeackui ordre public, cm. rn. 7 § 4 3akoHa 1904 r.). TpeboBaHWe 04EBUAHOCTHU
3aK/Itl04aeTCcAa B TOM, YTO MNYHKT ordre public gonXeH MCNonb30BaTbCA OrPaHUYUTENBHO; He
cnenyeT paccMaTpMBaTb BO3MOMKHOCTb €ro MCMo/ib30BaHMA, 32 UCKAKOYEHUEM O4YeHb 0CObbIX
cnyyaes (cm., cpean npoyero, cyaebHoe aeno NJA 1986, ctp. 690). YTo KacaeTca MHOCTPaAHHbIX

NoAMramHbIX BPaKoB, TO B AOKTPUHE CYLLECTBYIOT PasHble TOYKU 3PEHUA OTHOCUTENIbHO TOrO,
MOXHO /I 0TKa3aTb B NPU3HAHMWN HA OCHOBaHMM 0OLWECTBEHHOIO NOPAAKA, U 3TOT BOMNPOC, Cyas
no BCceMy, He MOANEKUT paccmoTpeHuto B cyae. Co cBoel cTopoHbl, LLiBeackoe Hanorosoe
ynpas/ieHWe NPULLIO K BbIBOAY, YTO HET OCHOBaHMI OTKA3biBaTb B PErMCTPALMM B PEECTPE aKTOB
rPa*kAAaHCKOro COCTOAHMUSA NOMMIaMHbIX BpaKoB, ec/iv CTOPOHbI He umenu ceAsu co LLiseuyeit Ha
MOMEHT 3aK/ntoveHnn 6paka (oTuet CKkaTTeBepKeTa «MHOXeCTBEHHbIE BpaKkM B peecTpe aKToB
rpa*kAaHCKoro coctosHuax», 2018).

Heobxodumocme 6osee cunbHol 3awWumesl om rioau2camuu

[na nonnramHbix 6pakoB, B KOTOPbIX CTOPOHbI HA MOMEHT 3aKYeHUsa Bpaka UMenun CBA3n co
LLiBeunen, y»Ke cylLecTByeT 3anpeT Ha npusHaHue. Llenb 3anpeta — npeaoTBpatuTb 06x0n4,
WBEACKUX NpPaBUA MNyTem BCTYNJIEHMA B MONMIamMUIO B APYrol CTpaHe W MOC/AeAyoLLero
npu3HaHuA ee 34echb.

C Tex nop, KaK 3KcnepTbl N0 CEMENHOMY NMPaBy PacCMOTPEenuM 3akoHogaTenbcTeo B 1980-x rogax,
ypoBeHb nonvramuu B LUBeunun ysennumaca, He B NOCNeSHIO ovyepenb 33 CYET yBeNYeHUs
yncna auu, niywmx ybexuita. Kak BugHo 13 pasaena 3, LLBeackoe Hanoroeoe ynpasieHue
nccneoBano Haanyuue NoAUraMmm B yYeTHbIX 3anucax HacesneHuA. B csoem oTueTe AreHTCTBO
coobuaeT, 4to 152 MyK4MHbI OblIN 3apPErUCTPUPOBaAHbI B bpake 6osiee YeM C O4HOM KEHLLMHOMN.
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N3 Hux B 38 caydasax My M bonee oAHOMN eHbl Haxoaunucs B LLBeuun. Moske Hanorosoe
ynpaB/ieHne cooblnNo cneacTBuio, YTO ObINO ABEHAALATb MYXYMH, COCTOAWMX Ha ydeTe B
b6paKe bosiee yem C OAHOM KEHLIMHON, U TPU C/yYas, KOraa BCe HaXOAUUCh B CTPaHe.

Monuramma asnsetca npobnemoit. MNpobnema cBA3aHa Kak C CEMENHbIM MOJIOXKEHMEM Kak
TaKoBbIM (OUCKPMMUHALMOHHBLIM ABASETCA TO, YTO MYXKUYMHAM PaA3PELUEHO KEHUTbCA Ha
HECKOJIbKMX KEHLIMHAX), TaK U C yperyiMpoBaHMemM MpaBoBbiX nocneactsuin. Kak coobuiaet
cneacTeue, ecTb UCC/IeA0BaHMA, KOTOPblE MOKa3biBalOT, YTO MOAMTamMHble BpakuM MOryT UMeTb
HebnaronpuaTHbIe MOCNEACTBMA ANA KEHWWUH WU AeTel, B T.4. OTHOCUTE/IbHO (UMHAHCOB U
3p0poBbA. CneactBMe TaKKe KOHTAKTMPOBANO C OPraHM3auuMamMM M YacTHbIMKU vuamn. OHK
3aABMAM, YTO NosmMramua B LLIBeLMm YacTo BO3HMKAET B MaTpMapxasbHOM cpeae, rae peweHus
NPUHUMAIOT MY}KUMHbI B CEMbE, KOTOpble ABAAKOTCA dMHAHCOBO 6onee CUIbHOW CTOPOHOM.
3aTparMBaembIM KEHLMHAM MOKET BbITb TPYAHO OTKA3aTbCA OT MNO/IMraMnK, B 3aBUCUMOCTM OT
TpeboBaHMN WM OXMAAHUMA CO CTOPOHbI CEMbM WM OKPYKAOLWEN Cpefbl B OTHOLIEHUM
COXPaHEHMS COUMaNbHbIX UAN KYNbTYPHbIX TPAAULNIA.

Monuramma B LBeumn He NpuHATA, U NPaABUTENbCTBO CYMTAET, YTO ITOMY SBJIEHUIO creayeT
npenaTcTBoBaTtb. [pMHMMan BO BHMMaHWe TOT ¢aKT, yto B LUBEuuu, oyeBnaHoO, cywecrTsyer
peanibHasA cUTyauua c noanrammnert Yyt 6onee Yem B COPOKa Cayyasx, npobaema, 6€3ycnoBHoO,
MOMKET MOKa3aTbCA OrpaHUYEeHHOM, He B MOCNEAHIO oyepeab B cBeTe Toro ¢akTa, 4to B
nocnegHue roabl HabsoaaeTcs yBenMYeHWe NOToKa OeXeHueB M3 CTpaH, rae noauramus
3aKOHHa. Kaxgblit TakoM H6pak — 3TO B TO *Ke Bpemsa CAULWKOM MHoro. Mpobaema noanrammm
TaK)Ke NPUB/EK/Ia BHUMAHWE B COCEAHMX C HAMM cTpaHax CeBepHown EBponbl BHYTpM EC. Ha aTom
doHe M NpUHMMas BO BHUMaHWe pasBUTUE, KOTOpOoe Mbl Habnogaem B LUBeuunun, rae Kaxkabin
rog, PerucTtpupyroTca AO0MO/HUTE/IbHbIE MHOCTPaHHblE MO/MraMHble Napbl, NpPeacTaBAAeTCs
aKTya/IbHbIM PAcCMOTPETb BONPOC O TOM, AOCTAaTOYHO /1M 3aKOHOAATENbCTBA AN obecneyeHus
HeobxoAMMOM 3aLMThI.

Monuramma HecoBMecTMMA C NO3ULMEN NPaBUTENbCTBA B OTHOLIEHUM FreHAEPHOrO PaBeHCTBa.
To, Y4TO KEHLWMHbI U MYKYMHbI AONKHbI UMETb OAMHAKOBYO BAACTb GOPMMPOBATL 0OLLECTBO U
CBOO COOCTBEHHYIO }KU3Hb, ABNIAETCSA BONPOCOM MPaB Ye/I0BEKA, A TaKXKe BONPOCOM AEeMOKPaTUM
M cnpaBegimMeoCcTU. Bonpocbl reHAepHOro paBeHCTBA MMET pellatolee 3HayeHune ANA
NPUOPUTETOB NPABUTENLCTBA, CM., Hanp. NMCbMO NpaBmUTeNbCTBa Bnactb, Lenm n NnoAHOMOYNA —
bemnHUCTCKaA NOANTMKa 3a paBHoe byayulee (ckp. 2016/17:10). Mommmo npoyero, 6bin co3aaH
opraH Mo Bonpocam paBeHCTBa. Kpome Toro, 6bina HasHavyeHa Komuccma no obecneyeHuto
PaBHbIX MNOXM3HEHHbIX 40X0A08B (pex. 2020:22). Takxe bbl/I NPUHATbI 3aKOHOAaTeIbHbIE MEpbI
NO YCUAEHUIO 3alLUTbl OT HACUAMA W YrHETEHWUA, CBA3AHHbIX C 4YecTblko, CM., Hanpumep,
33aKOHOMPOEKT «YCUneHue 3aliuTbl OT NPEeCcTynaeHnin npotms vyectn» (prop. 2019/20:131), cm.

TakxKe goknag «Ocoboe npectynneHune yectn». SOU 2020:57

CopeiictBME PaBEHCTBY MENKAY KEHLLMHAMU U MYXKYMHAMKN TaKKe ABAseTcs Tem, Hag yem EC
paboTaeT BO Bcex chepax M YTO TaKKe cneayeT U3 3akoHogaTenbctBa EC (cm. ctatbm 2 m 3.3
Horosopa EC, ctatbu 8, 10, 19 u 157 [loroBopa o pexxum paboTbl 1 ctatbm 21 1 23 Xaptum EC 06
OCHOBHbIX NpaBax). B ctpaternn reHgepHoro paseHcTBa Komuccmn, aHOHCMPOBAHHOM B MapTe
2020 ropa, cpeau Npo4Yero roBOPUTCS: YTO PAaBEHCTBO ABASETCS OA4HOMN M3 PyHAAMEHTAbHbIX
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ueHHocTel EC, dyHOAaMEHTaIbHBIM MPaBOM M LLEHTPAIbHbIM MPUHLMMOM €BPONENCKON OCHOBbI
couManbHbIX NpaB. YTBEP)KOAETCA TaKXe, UYTO CTEePeOTUNHble OXWUAAHWUA, OCHOBAHHbIE Ha
GMKCUMPOBAHHbIX HOPMAX A/1A }KEHLLMH WU MY>KUMH, OTPAHNYMBAIOT OXKMAAHUSA, BbIGOP M cBObOAY
EHLWMH 1 NO3TOMY UX Heobxoammo paspywutb. bonee Toro, Kommuter OOH no nuksuaaumm
OANCKPUMMHALMN B OTHOLLIEHUU MKEHLMH 3as8BU/, YTO NOJIMFaMuUA NPOTUBOPEUUT reHaepHOMY
PaBEHCTBY M MOXET MMEeTb HACTO/IbKO Cepbe3Hble 3MOLMOHANbHbIE W 3KOHOMMUYECKME
NOCNeACTBUA ANA KEHLIMHbI U TEX, KTO OT HEE 3aBUCUT, YTO Takne bpaku cneayert NpeaoTspaLlaTth
n 3anpewatb (Obwan pekomeHgauma). No 21 [1994 r.], PaBeHCTBO B 6pake M CeMeMHbIX
oTHowweHuAx [Jok. OOH A/49/38]).

Monuramma 3aTparnBaeT He TOJIbKO XEHLWMH, HO B 3HAYUTENIbHOM CTeNeHU U aesBoyeK. OnbIT
NMOKa3bIBaeT, YTO AEBOYEK YACTO OTAAT UAM 0BPYYAOT C MYXKYMHAMM 3HAYUTENBHO CTapLUEe UX,
YTO PUCKYeT NOABEPTrHYTb MX HACUIMIO U HAPYLWEHMAM ux npas. Monnramua, getckne bpakm,
npuHyauTenbHbole BpaKku, a TaKKe Hacuane U yrHeTeHWe, CBA3AHHble C YecTbto, ABAAKOTCA
pa3NMYHbIMKM GOPMaMM BbiparKeHMA BpegHbIx NPakTUK (O6wan pekomeHgaumsa Ne 31 Komuteta
OOH no NMKBMAAUMM AUCKPUMUHALMM B OTHOLLEHWNN KeHLWMH/3ameuaHre obuwero nopaaka Ne
18 Komuteta OOH no npasa pebeHka). 1 sHBapa 2020 roga BcTynma B cuny 3akoH (2018:1197) o
KoHuBeHuun OOH o npaBax pebeHKa. HoBbIi 3aKOH 03Ha4YaeT pPa3bACHEHME TOro, YTo cydbl U
NPAKTUKYIOLLME FOPUCTbI AOKHbI YYUTbIBATb NPaBa, BbiTeKatowme n3 KonseHunm OOH o npasax
pebeHka (KoHBeHUMA 0 npaBax pebeHKa). KoHBeHUMs 0 NnpaBax pebeHKa, cpeam NPoYero, r1acuT:
YTO rocyapcTBa-y4acTHUKN OONXKHbI NPUHATL BCe 3O PEKTUBHbBIE M COOTBETCTBYIOLLNE MEpPbI 4N1A
OTMEHbI TPAAMULMOHHOM NPaKTUKK, BpeaHOM ANa 340p0BbA AeTen (cTaTbs 24.2). Bo Bcex mepax,
Kacatowmxca aeTen, B NepByto ovyepeb AOMKHO YYMTbIBATLCA TO, YTO CYMTAETCA OTBEYAIOLMNM
Hanny4ywmnm nHtepecam pebeHka (ctatba 3). Kak ynommnHanoch Bbiwe, B LLBeuumn ye BeeseH
3anpeT Ha NPU3HaHKWe BCeX AETCKMX OPAKOB B LLeNAX 3aWMTbl AeTEN.

Bcem [o0MKHO ObITb ACHO, YTO BpakuM, He OCHOBaHHble Ha 6a30BbiX LLEHHOCTAX O6LLecTBa,
HexenaTteNbHbl MU HeAONYCTUMbI. [eicTBUTENbHbI BpaKK, 3aK/0YEHHbIE 40 TOrO, KaK LWBeACKMe
BJ1ACTM NPeLyCMOTPeNn B bpayHom KoZeKce B MpaBuIax o NPenATCTBMAX ANA 3aKto4eHns bpaka

yeTKoe 3anaB/IeHNEe O TOM, YTO HUKTO, BCTYyMNaloLWnii B 6pak, He MOKET y»Ke cocToATb B bpake. U3
npaBu/, PeryanpyoLmMx NpmM3HaHMe MHOCTPaHHbIX BPakoB, AONKHO BbiTb CTO/Nb ¥e ACHO, YTO
nosMramMma 3a4ecb He AOMNyCKaeTcA, He3aBMCMMO OT CBA3W CTOPOH co LlBeuueit Ha mMoMeHT
3aKnodeHnn bpaka. Ecam caenaTb akueHT Ha ¢yHKUMM BpaudHbix 6apbepoB Mo 3auuTe
OTAENbHbIX NNL, CTAaHOBUTCA fICHO, YTO 6apbepbl AO/KHbI MMETb 3HaYeHWe ANA KaXKAoro,
He3aBMCMMO OT npeablaylen ceasu co Lseumeit. LBeackne 6payHbie 6apbepbl 3alLMLWAOT
OY€eHb Ba*KHble MHTepechl. Llenibio HeNpU3HaHMA NOAUraMmUm ABNAETCS 3aLLMTa 3TUX MHTEPECOB.

[na npaBuTeNbCTBa BaXKHO aKTUBHO MPOTUBOCTOATb BCEM GOpMam AUCKPUMUHALMU WU
npoasuratb ¢GakTUYECKOe PaBEHCTBO MeXKAY MKEHLWMHAMU U MYMKUYMHAMU, [AEeBOYKaMU WU
ManbuyMKaMu, Hanpumep, NyTeM YKPenaeHma NoN0MKEHUA XKeHLWMH. [0 MHEeHUIO NPaBUTENbCTBA,
3TU UHTEPECbl A0KHbI UMETb H6O/bLINIA BEC, YEM, HANPUMEP, KY/IbTYPHbIE UAN PENUTUO3HbIE
coobpaxkeHus. TpeboBaHMe OKpY»KatoLLEN cpeabl K BpaKy He A0NKHO BbITb NPUYMHOM A5 KOTO-
b0, HE3ABMCUMMO OT NPOUCXOKAEHUSA, ANA BCTYNAEHUA B NOJIUFAMUIO.
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Monuramma 4acto accouMMpPyeTcs C YrHEeTEeHUMEM XKEeHLWMH W [AeBOYeK M PUCKYeT OKasaTb
paspywuTenbHoe BO3A4ENCTBME HA MX BO3MOMHOCTM peanv3oBaTb M NO/Mb30BaTbCA CBOMMU
npaBamm B Uuenom. Monvramua sBAAeTcA NPEnATCTBUEM Ha NYTU K PABEHCTBY MEXKAY
KEHLWMHAMU U MYKUMHAMU N PACLUMPEHUIO NPaB U BO3MOXKHOCTEM KEHLWMH U aesoyek. He
cnepyeT HeAOOLEeHMBATb TPYAHOCTWU, C KOTOPbIMM CTA/ZIKMBAKOTCA KEHLWMHbl U LEBYLUKM B
CaMOCTOATENBHOM Bbixoge M3 noavramuun. Kak cooblanocb Bbiwe, 6biBaeT TPYyAHO
ocBob60amnTLCA OT TPebOBaAHUIN UAN OXMAAHMIA CO CTOPOHbI CEMbWU UN OKPYIKAKOLLEN Cpeabl B
OTHOLWWEHUW NOALEPMKAHUA COLMANBHDBIX UM KYAbTYPHbIX TPAAULMIA. ITO 0COBEHHO aKTyanbHO,
Korga rocyfapcTBo CUrHanM3MpyeT, NPU3HaBas, YTo bpak cunTaeTca npuemaemsiM 1 B LLiseuun.

Kak yKkasbiBaeT B T.4.KeHcKoe 71066u LUseyuu v POCY, Ba)KHO TaKKe NPOTUBOCTOATb TaK
Ha3blBaeMon HepopmabHOM NOANraMmUK. B 3TUX cnydasx noaaeprKKa 06LLeCTBa M OKPYrKatoLLEel
cpefbl UrpaeT BaKHYK POab ANA 3aMHTEPECOBAHHbIX KeHWMUH. OgHaKo 3TOT TMN CBA3U He
nognexuT Kakon-nnbo ¢opme npusHaHma B LLseumn. MNostomy B JaHHOM 3aKOHOZATE/bHOM
BOMpPOCe HEeT MecTa ANA PAaCCMOTPEHMA AANIbHENLLIUX Mep NO NPOTUBOLENCTBUIO TAKMM CBA3AM.

Byayun coBpemeHHOM M paBHOMNPABHOW cTpaHoW, LLIBeuusa AoNKHA MMeTb NpaBuaa, B KOTOPbIX
YeTKO YKasaHo, YTO MOJIMrammus He Aonyckaetca. YTobbl obecneynTb KeHLWMHaM U AeBOYKam
BO3MOXHOCTM MO/Ib30BATbCA MPaBaMM YesiOBeKa, a TaKKe MNPaBOM Ha paBHoe obpalleHwue,
NPaBUTENbCTBO CYMTAET, YTO B HacTosAllee Bpems Heobxogumo CpoyHo obecneynTb ACHOCTb
3aKOHOAATENbCTBA B OTHOLIEHUM MOAUTAMUU MHOCTPAHHbIX rpaskaaH B LBeunn. ITo Kacaercs
KaK BpaKoB, 3aK/OYEHHbIX IULAMM, UMEBLIMMM CBA3b cO LLIBeuumen Ha MOMEHT 3aK4eHuA
6pakKa, Tak M 6PaKOB, 3aK/NHOYEHHbIX IMLAMU, HE UMEBLUMMM TaKoM CBA3K. [103TOMY, NO MHEHWIO
NpPaBUTEeNbCTBA, HEOBXOAMMO U Aasiblie YCUAMBATL 3alMTy OT HebaronpPUATHbLIX NOCAeACTBUMN
NOAUTaMUMN.

Kak Cosem okpyza 3cmepeémaaHO yKa3blBaeT, BO3MOXKHO, noTpebyetca gononHutb 6onee
CTPOro 3aKOHOAaTeIbCTBO MepPaMm A/1A obecneyeHna NOALEPHKKN U 3aLMUTbI JKEHLMUH, U AETEN,
YKUBYLLMX B YA3BUMOM NOJIOKEHMU, CBA3AHHOM C NOJIMFaMUEN. B 3TOM KOHTEKCTe NPaBUTE/IbCTBO
XOYeT MOAYEPKHYTb BAXKHOCTb MNOALEPMKKM M 3awuTbl obwectBa, 4TOObl CNpPaBUTLCA C
HeraTMBHbIMM MOCNEACTBUAMM HenpulHaHuA. CoumanbHble CAyXObl HECYT AaneKko WAyLLyto
OTBETCTBEHHOCTb 3@ TO, YTOObI ¥KEHLMHbI U AETU MOYY4aN HEOOXOAMMYIO MM NOAAEPHKKY U
3awmTy. Kpome TOro, 60/1bLLIOE 3HAUYEHNE B 3TOM KOHTEKCTE MMEIOT BOJIOHTEPCKUE OpraHU3aLmu,
B OCHOBHOM HEKOMMEPYECKME CNYXKObl 3SKCTPEHHOW MOMOLLM FKEHLMHAM W KepTBam
npecTynieHumn.

5. 3anpeT Ha NpU3HaHUe MHOCTPAHHOMW NoAUraMuK.

MpepnoxkeHne npasutenbcTBa: Kak npaBuAO, WHOCTPAHHbIE MNONUIAMUU  HE  LONKHbI
npusHaBaTbcA B LLBeuun. 3anpeT Ha NpM3HAHUE NPUMEHAETCA HE3ABMCMMO OT CBA3M CTOPOH CO
LLiBeuneit Ha MOMEHT 3aKkatoueHua bpaka.

I'Ipe,qnomel-me paccnepgoBaHnUA COOTBETCTBYET NPEA/IOKEHUIO NPAaBUTENBLCTBA.

OpraHbl HanpasneHusa: MoyTM Bce OpraHbl HanpaBAeHWA, BKAKOYAA YMNOJHOMOYEHHO20 110
npasam  pebeHka, MyHuuMnanutTeT BOTKMPKA, YMNO/NHOMOYEHHbIM NO  BOMPOCaM
AVUCKPUMUHaumn, ®pedpuka bpemep-PépbyHoem, Forsdkringskassan, Cy0 anennauyuoHHol



UHcmaHyuu HuxcHeli HoppnaHO, MHcneKkyua coyuasnsHo20 cmpaxosaHus, MuepayuoHHoe
aeeHmcmeo, lleHcuoHHoe ynpasnaeHue, Hanozoeoe ynpasneHue, MyHuyunanumem Teepn, Hu
Wwir0Xa, HU Kyeaod, 3aaBNAIOT, YTO NpeasIoKeHne UCCnefoBaHUA MMeEeT BaXKHOe 3HaveHue AnA
NPOTMBOAENCTBMA  AUCKPUMMHAUMM B  OTHOLIEHWUU KEHLWWH. YHusepcumem  Ynncasnsi
(HayuoHaneHsIl yeHmp #eHckoli ceob600bl) 0oa06pAeT NpeanoXKeHume o 3anpeTe NPU3HaHUA NAn
He BO3parkaeT NPOTMB Hero, YHusepcumem 3pebpy, lpoKypamypa, HayuoHaneHas accoyuayus
cekcyanbHol uHgopmayuu (RFSU) nognepsknsatoT npennoxeHue o 3anpete NPU3HaHuA, Ho
TAKXe He BbICTyNatoT NPOTUB NPUHYAUTENbHOIO PAacTOPKEHMUs, NOCKObKY 006a pelleHns metoT
CBOM MNpeMmyLLecTBa M HenocTaTKU. Take CmoKeonbMcKuli yHusepcumem (opuduyeckuli
haKynibmem) cumTaeT, 4To y 0bomUX pelleHun ecTb NACbl MU MUHYCbl, HO B 00WEeN oueHKe
06HapyKMBAET, YTO CyLLECTBYIOT 6osiee BeCKMe NPUYMHDBI AN1A NPUHYANUTENbHOTO PACTOPMKEHUS.

HekoTopble cnpaBoyHble opraHbl, T.e. [leTcknit ombyacmeH, Cnacume demeli  AnennayuoHHbIl
cy0 lemebopaa cunTaeT, YTO pacc/iefoBaHMe He NPOaHaIM3UPOBAIO B AOCTAaTOYHOWN CTENeHU
TOYKY 3peHunsa nNpas pebeHKa.

MpuuYMHbI NPeANoXKeHUs NPaBUTENbCTBA
Obwue omnpasHble MOYKU

Kak 3aaBnAeT npaBuUTeNbCTBO B paszgene 4, HeobxoAMMO YCUAWUTL 3almUTy OT MOJIMFaMUM.
CerogHA B NPUHLMMNE HET BO3MOXKHOCTM NPU3HABATb MHOCTPAHHbIE MOMraMHble Bpakn, ecnm
04Ha U3 CTOPOH MMena cBa3n co LLiBeuymeint Ha MOMEHT 3aKntodeHnA 6paka. C Apyro CTOPOHBI,
€C/IM HX 0HA U3 CTOPOH He MMena cBasei co LLiseunein, BOSMOXKHOCTU OTKA3aTbCA OT MPU3HAHUA
6onee orpaHMyeHbl. B TakoM cnyyae B NPU3HAHMM MOXKHO OTKa3aTb TO/IbKO B TOM C/ly4ae, eCu
OHO OyaeT coyTeHO NPOTMBOPEYALMM OCHOBaM Hallero npasonopagKka (ordre public) u
npaBoBasA CMTyaLMA B STOM BONPOCE HEACHa.

Obwuli 3anpem Ha NpU3HaHUe uHocmpaHHoU nosauzamuu 8 Lllseyuu

C 2004 roga B LBeuynn oencTeyeT cuctema c 3anpeTom Ha NPU3HaAHNE HEKOTOPbIX MHOCTPAHHOM
nonanrammn. TOT e NOPAJOK PacnpoCTpaHAETCA Ha AeTCKue Bpakun, NpuHyauTenbHble 6pakuy,
6paKku no onpeaeneHHbIM POACTBEHHbIM OTHOLWEHMAM, a ¢ 2014 roga — 6paku No 4OBEPEHHOCTU.
N3meHeHUA B 3aKOHOAaTENIbCTBE NPUBEN K TOMY, UTO BCe 6onblie u 6onbwe 6pakos nosiyyatoT
OTKa3 B MPWU3HaHMK, 4em 3TO 6biNo paHblwe. Takum o0bpa3om, 3almTa UHTEPEeCcoB, KOTopble
obecneumnBaloT WBeackMe bpadHble bapbepsbl, CTana cCUbHee.

MogasnatoLliee 60/1bLWLMHCTBO OPraHOB HaNPaB/AEHMA NONOXKMUTENBHO OTHOCATCA K NPEA/I0KEHNIO
CneacTeBMa o TOM, 4TOObl BCe noAMramHble 6GpaKkM Takke noanagann noa 3anpeT Ha
npusHaHue. CmMoKaonbMcKuli yHusepcumem OAHAKO CYMTAET, YTO KaK CUCTEeMATMYECKUe, TaK U
NPaKTUYECKME MPUUYMHBI FTOBOPAT B MOJ/Ib3y PACcTOpP)KeHUs BGpaka BMECTO ero HemnpusHaHuA, U
CYMTAET, YTO 3TO NPMBEAET K eLe 6bonblemy NpaBoBas onpeseneHHOCTb A4 3aMHTEePEeCOBAHHbIX
CTOPOH.

OTnpaBHOM TOYKOM NpMKasa O pacTopxeHUn bpakoB byaeT, Kak B 5 rn. Pasgen 5 Kogekca o

6QaKe rnacut, 410 3aUHTepecOBaHHblE CTOPOHbI MMEKT BO3MOXHOCTb CaMOCTOATE/IbHO
pas3pewnTb CUTYyaunro noanrammm, B3AB Ha cebn MHUUMNATUBY O PaCTOpPXKEHUN OA4HOINo0 UIN
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HECKO/IbKMX BpaKoB. B KpaiHeM cayyae WBeacKue Bnactv byayT MMeTb BO3MOXHOCTb BO36yAuUTb
[eno o passoje.

MpaBuUTeNbCTBO BUAUT B TAaKOM peLleHWM HEeCKO/IbKO HeAOoCTaTKOB M He CYMTAeT, YTO OHO
npueeseT K co3gaHuto bonee ropuamyeckm besonacHom cuctemol. MoctaHoBAEHWE, OCHOBaHHOE
Ha pacTop)keHun Bpaka, NpeanonaraeT, YTo BCe 3TU MNOAUTAMMUM CHaYana NPU3HALOTCA, a 3aTeM
pacTopratotca. Pa3sog npegnonaraet Haauumve AeNCTBUTE/IbHBIX NPABOBbIX OTHOLWEHWN ANA
pacTtopkeHusa bpaka. MpaBUTENbCTBO CYMTAET, YTO TaKasAa AOTOBOPEHHOCTb He AaeT AOCTAaTOYHO
YeTKOro CUrHana O TOM, Kakue CTaHAapTbl 34eCb NPUMeHALTCA. [103TOMY HeNb3A 0XKUAATb, YTO
3alMTa OT HECKOJIbKMX AA0B OKaXKeT Kenaemblt 3pdekT. YTo Kacaetca peTckux 6pakos,
NpPaBuUTENbCTBO  paHee  TaKXKe  MNOAYEePKMBANO, UYTO  TaKoe  pelleHMe  KaxeTcA
HernocnenoBaTebHbIM M ByAeT Warom B HenpaBWU/IbHOM HanpasieHuu (prop. 2003/04:48, cTp.
27).

Ewe ogHMM HeZoCTaTKOM MOCTAHOB/MEHMA, OCHOBAHHOIO Ha OTMEHe MOAUramuu, aBafeTca To,
YTO NpennosaraeTcs, YTo Cynpyrn Ha MOMEHT BMELLATeNIbCTBA B/IACTEN MMEIOT Onpene/ieHHYo
cBA3b co LBeunein, 4yTobbl WBEACKUI CyA MMEN IoPUCAUKLMUIO AR PAaCCMOTPEHUS 3TOrO Aena.
Takum obpasom, oH He ByaeT OxBaTbiBaTb CUTyaLMKM, KOrda CBA3b CYNnpyrosB CAULWIKOM cnaba m
Korga LWBeACKMe B/IAaCTU He 3aMHTepecoBaHbl BO BMeLIATe/IbCTBE. ITO MOXKET, Hanpumep. bbiTb
TaKUM, 4TODObl MY)KUMHA, MMEIOLWMIA ABYX XKeH, nepeesxkan B LUBeuuto oguH MAM 4YTobbLI OH
nepees»ka/ clofia TO/IbKO C NepPBOM }KEeHOM, a BTOpan XeHa 0cTaBaslacb B pOAHON cTpaHe. B Takom
C/yYyae LWBeACKana 3aMHTEepPEecOBAHHOCTb B MPUHYAUTE/IbHOM PacTOPXKEeHUMU Moc/ieayroLLero
6pakKa BbIr1AANT CNaboi.

Kpome Toro, NnpaBuUTENbCTBO CYMTAET, YTO CYLLECTBYIOT MPUHLMNUAIBbHbBIE MPUYNHBI NO-PAa3HOMY
CMOTpPETb Ha BpaK, 3aK/OYEHHbIN B LUBEACKOM OpraHe BAacTU B HapyLLEHWe LWBEeACKMX MPaBOBbIX
HOPM, C OZHOM CTOPOHbI, 1 BpaK, KOTOPbI OblN 3aK/IOYEH C APYro CTOPOHbI, B IPYroi CTpaHe B
COOTBETCTBMM C MPUMEHMMbIMM TaM nNpasuaamu. B nocnegHem cnyyae pedb UAET He O
He3aKOHHOM BpaKe, a 0 pa3yMHOM pPeLLEHNN NOCNeACTBMI BpaKa, AeNCTBUTENIbHOrO 33 pybexom
(cp. prop. 2003/04:48 p. .34). NpaBUTENbCTBO TaKXKe CYUTAET, YTO POCMYCK, B KpalHeMm ciyvae

HACWU/IbCTBEHHbIN, MOKET CO34aTb ABUNKYLLME CUAbI ANA COKPLITUA NOAUTAMUK. B TakMx cnyyanx
yBe/IMYeHMEe BO3MOXKHOCTEN, KOTOpble MOryT CyW,ecTBOBaTb, Hanpumep, ANA pa3gena wau
COAEP!KAHUA MMYLLECTBA, HE MMEET MPAKTUYECKOro 3HavyeHuA gas 6onee cnaboli CTOPOHBI.
loboe npaBo Ha HACNEACTBO A/A MEPEXMBLUEro Cynpyra, Kak, MNOo-BUAMMOMY, MMEET B
BuAy Cmokz2oneMcKull yHugepcumem , BOObLLE He CYLLECTBYET B C/ly4ae PACTOPXKeHMA Bpaka
nytem passoga. PactopkeHue 6paka, Kak BO PpaHUMM, HO NpU 3TOM NpesocTaBaAloLLee
CTOPOHAM HOpPUAMYECKME NoCNeaCcTBUA BpaKa, C LWBEeACKOM TOYKM 3PEHUA HE KaXKEeTCA IOTUYHbIM
BO BCEX OTHOLUEHUAX, HO NPU BCEX 0OCTOATENbCTBAX AAET HA MPAKTUKE TOT XKe pe3y/abTaT, YTo U
npusHaHue 6paka B onpeaesieHHOM c/ay4vae, YTobbl AaTb BO3MOMKHOCTb OAHOM CTOPOHE MMETb
A0CTYN K OPUANYECKMM NOCNEACTBUAM.

MpenmyLLLecTBO 3anpeTa Ha NPU3HaHME 3aKAYaeTCA B TOM, YTO C CAMOro Havasa CTaHOBMUTCA
ACHO, YTO MOJIUFAaMMA U ApYyrMe HexKenaTebHble 6paku He ABNAIOTCA YEM-TO, YTO NPUEMIEMO B
Weeunn. MpaBuao o HenNpusHaHUM MMeeT NpAMoe AeNCTBMEe, He3aBUCMMOEe OT pelleHui
BflacTe. HM CTOPOHbI, HM AaxKe MPOKYpop He AO0/IKHbl AelCcTBOBaTb AN1A TOro, 4Ytobbl 3TO
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OCYLLLECTBMIOCh. 3aKOHOAATE/O TOrA4a He HYXKHO cO34aBaTb NOPAAOK, B KOTOPOM M3Ha4YasbHO
NpU3HaeTcs cyllecTBoBaHMe bGpaka, YTo noBaedyeT 3a coboli BOMPOC O pacToprKeHuu bpaka.
Kpome Toro, npoBepka, NpoBoAMMan B Aenax O NPU3HaHWK, Hanpas/eHa Ha onpeaeneHune Toro,
€CTb /1N B Ka*KA0M OTAE/NbHOM CNy4yae OCHOBaHMA ANA NPU3HAHMA CyLLecTBOBaHUA BpaKa 1 ero
topuaAnYecknx nocneactsnin. Takmm obpasom cospgatotca ycnosua ana ocoboro y4yeta
YA3BMMOCTM CTOPOHbl B ONpeAeneHHOW cuTyaumn. To, 4TO B OAHOM CUTyauumn ABAAETCA
PasyMHbIM pelleHnem npobaembl NOANTAMUU, MOXKET He ObiTb TaKoBbIM B ApPYyron. Takum
06pa3om, 3anpeT Ha NpM3HaHMe NO3BONAET M36eXKaTb aKTUBHOIO NPU3HAHUA BCEX NOAUTAMUNK, A
TaKXe NpuaaTb puanYeckme NocneaCcTBMA TOMy, YTO 6bIJI0 aKTUBHO PACTOPrHYTO.

Kpome TOro, pexmm pacTopKeHWA MHOCTPAHHbIX MHOTOXEHCKUX bpakos ByaeT oTanyaTbea OT
peXXMMa APYrux MHOCTPAHHbIX 6PaKkoB, Ha KOTOPble PAcCNPOCTPAHAETCA 3anpeT Ha NPU3HAHWE B
3akoHe 1904 roga. 3To HenpaBW/IbHbIN NpMKa3. Takum obpasom, M3ameHeHne noTpebyeT NosHOM
3aMeHbl 3anpeTa Ha NPU3HAHWE CUCTEMOW, B KOTOPOW CHaydasa NPU3HAIOTCA TaKKe AeTcKue,
NPUHyAUTENIbHbIE, LOBEPEHHbIE N POACTBEHHbIE ODPAKK, @ 3aTEM OHM NOANENKAT PACTOPKEHMIO.
3aKoHOAaTe NbHbIN OpraH peLn COXPaHUTb MOPAAOK C 3aNPEeTOM Ha Npu3HaHue Kak B 2014 rogy
(prop. 2013/14:208), Tak M coBcem HeaasHo, B 2019 roagy (prop. 2013/14:208). a>).
MpaBUTENbCTBO CYMTAET, YTO cucTemMa OYHKUMOHMPYET XOPOWO, M [aeT YETKUW CUTHan o

CTaHAapTax, KoTopble NnpumeHsatoTca B LUBeumun. NMpaBruTeNnbCTBO COrNACHO C OLLEHKOWN CneacTBus,
YTO He BbIABNEHO MNPUYMUH, OMNPABAbIBAOWMX BBEAEHME HOBOrO MNOPAAKA, B YACTHOCTH,
Kacatoweroca noamramuum. He 6b110 TaKKe HUKAKUX TaKMX MPUYMH, KOTOpPble onpaBabiBanu Obl
OaNneko wuaywue W3IMEHEHUA BO BCEM CUCTEME BCEX MHOCTPaAHHbIX 6pakoB. CTOUT TaKKe
NOBTOPUTb, 4YTO C MNPUHUMMMANBHON W MPAKTUYECKOM TOYKU 3peHMA BOMNPOC NPU3HAHUSA
MHOCTPaHHOro 6paka oT/IMYaeTcA OT BONpOca AENCTBUTENbHOCTM WBeACKoro bpaka. B uenom, no
MHEHUIO NPaBUTENbCTBA, ObLLEee NpPaBuIO O HEMPWU3HAHUM MHOCTPAHHbLIX MOAMUMNOB ABAAETCA
Hanbonee noaxo4AlLEN MepPON ONA AOCTUXKeHUA 6osiee CUNbHOM 3aWMTbl OT MNOAUFAaMUU B
LWseumn. peksunsunT 2017/18:288

lpaso Ha csoboOHoe nepedsuxceHue sHympu EC u ysaxceHue yacmHol u cemeliHol HU3HU 8
coomeemcmeuu ¢ Esponelickoli KoHgeHyuel He npenamcmayem obwemy 3anpemy.

Mpeanocbinkon ANnA BBeAeHUA obLliero 3anpeTa Ha MNPU3HAHWE WMHOCTPAHHOM NOAUraMuu
ABNAETCA TO, YTO OH HEe PUCKYeT BCTYNUTb B NPOTMBOpPEYME C NpaBamu U cBoO6ogamMmn Yyenoseka
cornacHo EBponenckolit KoOHBeHUMM M PyHAAMeHTaNbHbIMM cBOBOAAMM, BbITEKAOWMMU U3
Horosopa EC, n B 4aCTHOCTK oOcyLLlecTBAeHMEM npaBa rparkgaH Coto3a M YNEeHOB UX CEMEW
cB06OAHO NepeBUraTbCA U MPOXKMBATb HA TEPPUTOPUAX FOCYAAPCTB-Y/IEHOB.

O6wmin 3anpeT Ha NpM3HaAHME MHOCTPAHHOM NOAMIraMMM 03HAYaET, YTO OH 3aTparmeaeT 6paku, B
KOTOPbIX Y CTOPOH He 6bI10 OCHOBAHMI NPUHUMaTbL BO BHMMaHMe LWBeackue bpayHblie 6apbepbl.
CpaBHUTENBHO HEOABHO MPABMTENLCTBO B 3aKOHOAATE/IbHOM A€e/ie O 3amnpeTe Ha MNpPU3HaHue
WMHOCTPaHHbIX AETCKMX BpaKoB cAenano oueHKy, 4To HKM EBponeiickas KOHBeHUMA, HX [JoroBop
EC He npenAaTcTBytOT 06LEMY 3anpeTy Ha NpuM3HaHMe. BmecTo aToro 3awmTa ceobog u npas B
KOHBEHLMN 1 A0roBOpe NOAAEPHKMBAETCA 33 CHET BOSMOXKHOCTU Ae/1aTb UCKAKYEHMA U3 3anpeTa
B OTAEeNbHbIX cnyyaax (npean. 2017/18:288 ctp. 18 n 26), cm. pasaen 6.
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JTa oueHKa TakXe NPUMEHMMA K MHOCTPAHHbIM NOAUramun. B nonb3y Takon OUEHKM roBOpuUT
ABHO HeraTMBHOE OTHOLWEHMe K MOJUraMuu, KOTOpOe MPOABAAETCA Ha PaA3/IMYHbIX
MexXayHapoaHbix ¢opymax (cm. pasgen 4). Hanpumep, Heckonbko opraHoB OOH 3aaBuau, 4To
nosnMramuio cneayeTt NpenaTcTBoBaTth (CM., Hanpumep, 06wyt pekomeHgaumo Ne 29 [2013 r.],
JKOHOMMYECKMEe MOoCNeacTBUA 6paka, ceMelHbIX OTHOLWEHUM U UX pacToprkeHua [Jok. OOH
CEDAW/C/GC/29, 2013]). HM opHOo wu3 rocyaapcTB-uneHoB Colo3a TaKKe He paspellaert
3aKNK04YaTbh NOIMramMmHble 6GpakM Ha CBOen TeppuTopuu. EBponerickas Komuccua 3aaBuaa, UYTo
npaBo Ha cBobogHoe nepeaBUKeHME He cneadyeT NMOHMMATb Kak 06A3aTenbCTBO rocyaapcrs-
4/IeHOB NpPM3HaBaTb bpak mexay rpaxgaHnHom EC 1 rparkaaHMHOM TpeTbel CTpaHbl, eCan 310
T™MN B6pakKa, KOTOPbIM He 3aWMLLEH MeXAYHAaPOAHbIM NPAaBOM MAM NO 3aKoHoAaTenbcTBy Coto3a.
B aTom KoHTeKkcTe Komunccma ocobo ynomumHaeT nonvramuble 6pakm (COM(2009) 313). Takxke
MOXHO YNOMAHYTb, YTO [aarckasa KoHBeHUMA 1978 roga o 3aKAYEHUM U NPU3HaAHUKM Bpaka
npeaycmaTpuBaeT, YTO B Npu3HaHMM OBpaka moxKeT ObiTb OTKA3aHO B C/y4vasx, Korga ofgHa u3
CTOPOH Ha MOMEHT 3aK/IloueHns bpaKa yxKe cocTosna B bpake.

3anpeT Ha NpuM3HaHWEe HanpaB/ieH, cpeau NPoYero, Ha NPOTMBOAENCTBOBATb MOAMIAMUU U
HeraTMBHbIM MOCNEACTBUAM, KOTOpble MNPUHOCAT TakMe Opaku. ITo cinedyer CcyMTaThb
npuemnemoit uenbto. Cam 3anper TaKKe CYMTAeTcA COopa3MepHbIM MOTPeBHOCTAM, KOTopble
HeobXoAMMO yA0BNETBOPUTL C MOMOLLLBIO 3aMnpeTa.

Takum o6pa3om, NpPaBUTENbCTBO AeNaeT BbiBOA, O TOM, YTO BBeAeHMe obuiero npasuia He
npu3HaBaTb 6pPakK, 3aKNOUYEHHbIE, KOTA4a 04Ha U3 CTOPOH Yy»Ke cocTosA1a B bpake, COBMECTUMO C
3aKoHogaTtenbcTBom Coto3a M EBponeiickoit KOHBEHLMEN.

lMocnedcmeusa omkasa e npu3HaHUU He riperiamcmayrom sgedeHur o6u4eeo 3arnpema.

OTKa3 B Npu3HaHWUM BpakKa, 3aK/OYEHHOrO 3a rPaHMULEN, KOHEYHO, MOMKET MMETb MOC/IeACTBUA
ONA CTOPOH. Peub uaer, npexae Bcero, 06 3KOHOMMYECKMX, KYAbTYPHbIX M MPaBOBbIX
nocneacTeusax. Bonpoc B Tom, ABAfeTcA AM 3TO NpenAatcTBuem Ans obuero 3anpeta Ha
Npu3HaHMe MHOCTPAHHOM NOUraMnmn.

PaccnepoBaHne npeactaBuao OTYET O Hambosiee BarKHbIX MPABOBbIX MOCNeACTBUAX Opaka B
NOJIMFTAMHOM KOHTEKCTE WM pPacCMOTPEeNno rMpaBoOBble NOCAeACTBMA OTKasa B MNPU3HAHUM.
MpaBUTENbCTBO COrNAaCHO C BbIBOAAMM CNEeACTBMA O TOM, YTO Henpu3HaHue MoJAurammu BO
MHOFOM He MMEeET KaKMX-1Mbo HeraTMBHbIX NPABOBbIX NOCNEACTBUI AN COOTBETCTBYHOLLMX ANLL.
TpeboBaHMe 3aKkNt04eHMA BpaKa Kak yCA0BUE NOYYEHUS NAbFOT U T.M. B PA3/INYHbIX KOHTEKCTaX
nocTeneHHo 6b1/10 UCKNOYEHO U3 LIBEACKOTO 3aKOHOAaTeNbCTBa. [y6AMYHO-NPaBOBble HOPMbI O
couvanbHom  obecneyeHuUu, GUHAHCOBOM MOMOWM UM HanoroobnoxeHmm  0b6bI4HO
MHAMBMAYaNbHbl. TakKum o0bpa3om, NPaBo Ha pas3nyYHble BUAbI NOALEPMKKM, KaK MPaBUIo, He
3aBMCUMT OT TOro, coctouTe nM Bbl B Opake waM HeT. YTO Kacaetca MUIPaLMOHHOrO
3aKOHOAATENbCTBA, OTKA3 B MPU3HAHUKN TaKXKe He UMEEeT KaKMUX-IMOO CYLLECTBEHHbIX NPaBOBbIX
NocneacTBU  ANA  OTAENbHbIX /WL, 3akoH 06  uMHocTpaHuax  (2005:716) y»ke coaepuT

NONOXKEHUA, OrpaHndmBarOlLlMe BO3MOXKHOCTU NONAydeHUNA BUOA Ha XKUTENbCTBO B CBA3U C
BCTyna1€HNeEM B 6paK B Chy4yae nosimramumin.

OAHaKo OTKa3 B MPU3HAHUN MOKET B OTAE/IbHbIX CYy4asax MMeTb HeraTUBHble NOCNeACTBUA A
v, KoTopble obocHoBanuch B LLiBeumu nocne BctynaeHua B bpak. Takne nocnencreus moryT


https://lagen.nu/prop/2020/21:149#S4
https://lagen.nu/2005:716

6bITb CBA3aHbl C COLMANbHbIMU, KY/NbTYPHbIMU U PEAUTMO3HBIMW YCNOBUAMMU. B cuny Takux
YCNOBUI CTOPOHA MOKET PUCKHYTb OKa3aTbCA B C/I0XKHOM CUTyaL MM MO OTHOLUEHWUIO K CBOEMY
OKpYKeHuto. OAQHaKO NPaBUTENLCTBO TBEPAO YBEXKAEHO B TOM, UTO TPeboBaHMA OKpyXKatoLLen
cpedbl K OpaKy pacnpocTpaHATbLCA Ha BCEX XUTenem 3TOW CTpaHbl, HEe3aBUCMMO OT
NPOUCXOXKAEHUA.

OTKa3 B MPM3HAHMM MOXKET TaKXKe B OTAE/NbHbIX CAy4Yasx UMeTb NOC/ieAcTBMA, CBA3AHHbIE C
OTCYTCTBMEM PA3/IMYHbIX HOPUANYECKMX MOCNeacTBUM Bpaka. YTo KacaeTcAa TaKMX MpPaBOBbIX
nocneactsuin, Op2aH Mo 80MNpPocam paseHcmea Mosnaeaem, 4YTO B OTYeTe OTCyTcTByeT
yrnybieHHbI aHaNM3 CNOXHOCTA MOCNEACTBUA ANA KEHWMH, YbM OpaKkM He MpU3HaHbI.
MpaBUTENbCTBO MOXKET 3aABUTb, YTO HOPUANYECKME NOCNEACTBUA OTKA3a B NPU3HAHUWN CNOMKHbI.
Kak 3KcnepTbl MO CemelHOMY MpaBy YXe 3HaAM B CBOEM OKOHYaTe/IbHOM OT4yeTe
«MeayHapoaHble cemeliHble Bonpocbl» (SOU 1987:18 p. 191 f.) u KaKk noaTBep:KaaeT aHann3

paccnenoBaHusi, 060UTU 3Ty CNOXMHOCTb OYEHb C/IOMKHO. [0 MHEHWIO MPaBUTENbLCTBA, HET
HeobXxoAMMOCTU TaKXe [JdaBaTb elwe 6osee noAapobHbIM OT4eT 060 BCEX MbICAUMbIX
nocneacTBusax, 4Yem 3TO CAeNano CAeACTBME, 4YTOObl HAWTUM pasymHblid 6anaHCc mexkay
YeNaTeNbHOCTbIO, C OAHOW CTOPOHbI, MPENnATCTBOBAHUA MOIMFAMUKU, @ C APYroi CTOPOHbI,
obecneumBan npuemnemylo 3awmuty 6onee cnaboir ctopoHe. Euwle crneayer ydymTbiBaTb, YTO
LIBEACKUI 3aKOH He npeaHasHaveH ansa bpakos mexay 6onee yem ABymaA N0AbMU. ITO 06LIan
TPYAHOCTb NPY ONUCAHUKN NPABOBbLIX NOCNEACTBUIA OTKa3a B NPU3HaHUK noauramuun. Eue oaHa
TPYAHOCTb NPU PACCMOTPEHUU OPUAMYECKMX MOCNeACTBUA Bpaka C MHOCTpaHUEeM 34ecb, B
LLIBeunn, 3aKN04aETCA B TOM, YTO HEA0CTaTOYHO OCHOBbIBATb €r0 UCKAKOUYMUTENbHO Ha LWBEACKOM
3aKoHoAaTenbcTBe. PerynnpoBaHue mexxayHapoAHOro YacTHOrO NpaBa 03Ha4aeT, YTo WBEeACKMM
cyZam U ApYyrum opraHam B/1acTM YaCTO MOMKET BbiTb Lie1ecoobpasHO NPUMEHSATb MHOCTPAHHOE
npaso. OLeHKa TOro, Kakoe NpaBo NPMMEHMMO, OC/IOXKHAETCA TeM GaKTOM, YTO 0BCTOATEIbCTBA
OTAENbHbIX [eNn B 3HAYUTE/NIbHOW CTEeNeHW pPasMYaloTCd C  TOYKU 3PEHUA  CBA3EN
COOTBETCTBYIOLLMX /1L, C Pa3HbIMKM CTPAHaMM.

OTKa3 B NpU3HaHMKN NpUOBpPETAeT 3HAYeHUe, NPeXae BCEro, Koraa peyb UAeT 0 GMHAHCOBbIX
OTHOLUEHMAX MexKay cynpyramn. CTopoHa, bpak KOTOPOM HE NPU3HaH, MOXKET, B YaCTHOCTU, HE
npeTeHAOBaTb Ha Kakoe-nMbO nNpaBo Ha pasgen MMyLLeCcTBa WMAM MPaBO Ha COBMECTHOe
NPOXKMBAHWE WNM COBMECTHOE AOMAlLUHEEe XO035MCTBO Ha OCHOBAHWM MONOXEHWM BEpayHoro
KoZeKca. YTo KacaeTca TakMx HacneACcTBEHHbIX NOCNEeACTBUI BpaKa, TO HOPMbI MeXAYHAPOAHOTo
YyacTHoro npasa, B 4acTHoctu PernameHT Coseta (EC) 2016/1104 ot 24 wioHsa 2016 r. o6
OCYLLLECTB/IEHUW PACLUMPEHHOr0 COTPYAHMYECTBA B 061aCTU OPUCAMKLMU, NPUMEHUMOTO NPaBa,
a TaKXe MNpM3HaHMA U UCMNOJHEHUA pPeleHUn no genam 06 MMYLLECTBEHHbIX OTHOLUEHMAX
Cynpyros, 4To B NOAaBAAOWEM BONbLIMHCTBE CAyYaeB Noanrammm byaet Bonpoc o NpUMeHeHNN
WHOCTPAHHOro npasa. TakMm o06pa3om, NpaBoOBble MNOCNEACTBMA HemnpulHaHusa bpaka ans
3aMHTEPECOBAHHbIX CTOPOH Ha MPAKTMKE 3aBUCAT OT COAEPKAaHUA MHOCTPAHHOrO npasa. B Takux
CNy4Yasx, KaK yTBep)KpaeT cneacTBue, NnocieAcTBUA OTKasa B NPM3HAHMM Opaka moryT 6biTb
6onee orpaHNUYEHHbIMM, YEM B Cly4ae NPMMEHEeHUA LWBEACKOro 3aKOHOA4aTeNbCTBa. ITO CBA3AHO
C TEM, YTO B HEKOTOPbIX NMPaBOBbIX CUCTEMAX ¥KEHLLMHA HE MMe/la BO3MOXKHOCTU TpeboBaTb 40110
MMYLLLECTBA MYKUYMHDbI.
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ApyruM  MMyLECTBEHHbIM  MOCNeACTBMEM Opaka B COOTBETCTBMM CO  LUBEACKUM
3aKOHOAATE/NILCTBOM  SIBAAETCA TO, 4YTO CYMNpPyrM WMMET a/IMMeHTHble 06A3aTenbcTBa Mo
OTHOLLEHMIO APYr K APYry BO BPEMS, a MHOTAa M nocne bpaka ([nasa 6 BpayHoro kogekca). a>).

[ake B BONpOCax aIMMEHTOB MOeT ObiTb LesiecoobpasHo NPUMEHATb MHOCTPAHHOE NPaBo B
cooTtBeTcTBMU ¢ PernameHTom CoseTa (EC) N2 4/2009 ot 18 aekabps 2008 roga o opUCANKLMUM
cyAa, NPUMEHUMOM Npase, NPU3HAHUU U UCNONHEHUM CyAebHbIX peLleHui U COTPpyAHUYECTBE B
BOMpPOCAax aiMMeHTHbIX o06s3atenbcts. (EC: npaBuna TexHUYecKkoro obcaykmsaHua). Mpwu
NPUMEHEHUM UCNAMCKOTO CEMENHOro NpaBga, Kak bblNo nccnenoBaHo - B H0NbLIMHCTBE C/yyYaeB
NnocneacTBUA ONA MKEHLWMHbI HENPU3HaHMA 6paKa B AeNCTBUTENIbHOCTM He 0653aTeNbHO bonblle,
yem B C/lyYyae NpusHaHmA bpaka.

Ewe oOAHMM  Ba)KHbIM  MMyLLECTBEHHbIM 3ddeKkTom 6paka, COrnacHoO  LBeACKOMY
3aKOHOAATENbCTBY, ABNAETCA NPABO Hacne[0BaTb OT Cynpyra, KOTopoe, Takum obpasom, TepaeT
cuny, ecnmn bpak He npusHaeTca. Ecam ymeplmnii Ha MOMEHT cMepTH nNpoxkmean B LUseuun, ato
6yaeT cooTBeTcTBOBaTL PernameHTy EBponeiickoro napnameHta u Coseta (EC) Ne 650/2012 ot 4
uiona 2012 r. o LPUCAUKLNM, MPUMEHMMOM MpaBe, NPU3HAHUM U UCNONHEHUU CyOebHbIX
peweHnii 1 MNPUHYAUTENBHOM WCMOMHEHUMU OPUUMANbHBIX [AOKYMEHTOB, CBA3AHHbIX C
HacneacTBOM, M 06 yCTaHOBNIEHUM €BPOMENCKOro CBMAETENBCTBA O HacneacTee (nonoxkeHne EC
O HacnegoBaHWKM), KAk  MpaBuiO, ABAAETCA  BOMPOCOM  MPUMEHEHMA  LIBEACKOro
3aKoHoaaTenbcTBa. C Apyron CTOPOHbI, B TEX CyYanX, KOrAa NpaBo MCAAaMCKMX MPaBOBbIX CUCTEM
CTAHOBUTCA MNPMMEHUMbIM K BOMPOCY O HACNeACcTBe, MPOMCXOAMT, KakK coobuaet
paccnegoBaHue, U B 3TOM 06/1aCTU, YTO K MYXKYMHAM M KEHLMHAM He OTHOCATCA O4MHaKoBO. B
HEKOTOPbIX MPaBOBbIX CUCTEMAX, HAaNPUMEpP, MKEHLWMHA HacnedyeT OT MyXKa MeHblUe, 4Yem
MYXUYMHA OT XKEeHbl.

MosaTomy, KakoBbl ByayT nocneactsvs npasBa COBCTBEHHOCTM, €CAM B MpU3HaHWKM 6paka c
MHOCTpaHUeM OyaeT OTKasaHOo, BO MHOIMMX CAy4asx HeobxoAMMO OLEeHWBaTb B CBeTe
cofepyKaHusA NPaBoBOM CUCTEMbI, COAEPMKAHME KOTOPOM YaCTO OT/IMYAETCA OT LBEACKOM C TOUKM
3pEeHMA PABHOMPABUSA KEHLLMH U MYXKUYMH. ITO 03HAYaeT, YTo GMHAHCOBbIE NPETEH3UKN CYNpPYTra,
0COBEHHO MKEHLUMHbI, 3a4acTylo MeHee MaclTabHbl, Yem ecan 6bl K HUM MNPUMEHANUCH
npaBuna bpayHoro kogekca. MoaTomy B C/lydae HENpPU3HaHUA HENPOABAAIOLLMECA IOpUAMYECKMe

nocneacTBMA MoryT 6biTb MeHEe 3aMETHbIMW Ha NpaKTuKe. ToT $aKT, YTo OTKa3 B MPM3HAHUK
MOXET 03Ha4yaTb, UTO OnpeaesieHHble opUaMYecKMe NocneacTBma bpaka He BCTYNAtoT B CUAY UK
B/IEKYT 3@ COBOM Apyrne nocnencTsns Ans OTAENbHbIX /UL, TaKXKe He ABNAETCA YEeM-TO HOBbIM B
LLIBEACKOM 3aKOHOAaTeNbCTBe (CM., Hanpumep, prop. 2017/). 18:288 ctp. 18).

KaKk B T.4. NpM paccCMOTPEHUM BOMNpoca O 3anpeTe npusHaHuAa. Cneactene NpoaHaAn3nMpPoBano
nocneacTsnsa Ana aetein, ecnm bpak He byaeT npusHaH. o ouUeHKe NpaBUTENbCTBA, HENb3SA
CKa3aTb, YTO HEMpPU3HaHWE NoAMramum B Bpake MMeeT Kakne-nnbo cylecTBeHHbIe HeraTUBHbIe
topuaMYecKme NocaeacTBmUA C TOUKM 3peHmna Npas pebeHKa, U YTo nepcrneKkTnea npas pebeHKa He
ABNAETCA NPenATCTBMEM AN obLiero 3anpeTta Ha NPU3HaHMe NOANTraMmuun (CM. Tak:Ke, Hanpumep,
cynebHoe geno ME 2016:26). Bpak He o653aTe/IbHO A0/KeH 6bITb NpU3HaH B LLBeuunmn, 4tTobbl
poAUTENN UMENTU COBMECTHYIO OMEKY Haj, CBOMMM AeTbMU. ECIN CTOPOHbI COrNacHbl, OHU MOTYT
NO/IY4NTb COBMECTHYIO OMEKy MOCPeACTBOM MPOCTON Mnpoueaypbl yBeaomneHus. OHU moryT
[OroBOpPUTLCA O pasmelleHUn pebeHKa U CBA3aTbCA C POAUTENEM, C KOTOPbIM pebeHoK He
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npouBaet. ECAM OHM He cornacHbl, cyg MOXKET PeluTb BOMNPOCbl OMNEKWU, MPOXKMBAHMA U
noceweHuna. PebeHOK MMeeT TaKoe e NpaBo Ha CoAepKaHMe M HacnefoBaHME OT poauTens
HEe3aBMCUMMO OT TOro, CYMTaeTcs /in bpaK poauTenein aencTteutesibHbiM B LLBeuun unam Her.
OTLOBCTBO AeTel, KOTopble NPU POXKAEHUN NPOXKMBaAK B LLBeLMN, MOXKET BbITb YCTAHOB/IEHO B
nepeyto oyepenb nNyTeM noaTBepKaeHMA. YTo KacaeTcAa OTLOBCTBA AeTel, KoTopble npu
POXAEHMWN MPOXMBANWU 33 TPaHWULEN, Kak BUAHO M3 pasgena 12, cywecTByeT NpUYMHaA Ans
Pa3bACHEHMA C TOYKU 3pEeHMA NpaB AeTeNn.

Takum 06pa3om, MMEHHO MoTepsA npexae BCero npaBa Ha pas3fen MmyllecTsa, npasa Ha
coaeprkaHue Wan nNpaBa Ha HAcNeACTBO MOMET B OTAeNbHOM c/iy4Yae bbiTb 0bpemeHUTeNbHOM
ON8 LA, NOAIMFaMHbIM Bpak KOTOPOro He Npu3HaeTcs. B oTiMyMe oT TOro, YTo MMEET MecTo,
Hanpumep, AETCKUI B6paK, CTOpOHbI nocaeaytowero 6paka He MOryT BCTYNUTb B MOBTOPHbIM
6paK, nNoka cynpyrM 13 nepBoro bpaka elle XKeHaTbl. Ha HMX Takke He pacnpocTpaHsaeTcs
3awnTa 3aKoHa 0 coBMecTHOM npoxkmneaHmm (2003:376), NOCKO/IbKY 3TOT 3aKOH He NPMMEHAETCS,

Korga o4Ha M3 CTOPOH COCTOMT B BpaKke ¢ Kem-nnbo elue. B npaBUTENLCTBE CYUMTAIOT, YTO 3TO He
noBoA NpensaTcTBOBaTb BBEAEHMIO 0bLLero 3anpeTa. C Apyroi CTOPOHbI, 3TO AaeT OCHOBaHWe Ann
BBEZEHMA BO3MOXKHOCTU OCBOBOXKAEHMA OT 3anpeTa Ha NPM3HAHWE B OTAE/NIbHOM C/ly4ae, K Yemy
NpPaBUTENbCTBO BO3BPALLAETCA B pasgene b.

3akoHodamenbHbIli cosem yKa3blBaeT B 3TOM KOHTEKCTE, YTO MPaBO Ha HEMeA/IEeHHbI Pa3BOA
3aKpenneHo B bpayHom KoZeKce B C/y4aax noMraMmmn He pacrnpoCTPaHAETCs Ha Apyron bpak,

€C/1 NepBbli 6paK 6bl PACTOPrHYT, TOrAa KaK 3aMpeT HA NPU3HaHME AO0/KEH NMPUMEHATHCA B
Takou cuTyaumm (cm. nogpobHee pasgen 11) o npaBe Ha Takoi passos). Opuanyeckuin coset
3aTPYAHAETCA MOHATb 3TY HEBHMMATENbHOCTb M CUYMTAET, YTO, BO3MOXKHO, Oblno Obl
uenecoobpasHo paccmoTpeTb 3TOT BONpoc. [10 MHEHUIO NPaBUTENbCTBA, OYEBUAHO, YTO KOraa
3anpeT Ha npu3HaHue Obln BNepsble BBEAEH, 3aKOHOAATENb HE BUAEN NMPUYMH OrpaHUYMBaATb
NPUMeHeHne 3anpeTa B CUTyaLUuu, NOAHATON 3aKoHoAaTeNbHbIM coBeToM (prop. 2003/04). :48

cTp. 32). Bmecto 3Toro 6blna npenoctaBleHa BO3MOXHOCTb MPUMEHUTb BO3MOMKHOCTb
ocB0obOXAeHMA OT baHa B TaKoM cuTyauum (cm. aanee pasgen 6). o MHEHUIO NPaBUTENLCTBA, B
HblHEWHEM 3aKOHOAaTe/IbCTBE HET HUYEro, YTO MOFN0 Bbl MOCAYKUTb OCHOBAaHMEM AR WUHOW
oueHKMW. Mo3Tomy 3anpeT Ha NPU3HAHUE MHOCTPAHHOMN NOANTaMMM HE AO/KEH OTPAHNYMBATHLCA.

B uenom, npaBUTeNbCTBO npeasiaraeT, YTobbl MHOCTPAHHbIE NOSIMFAMUU He MPU3HABaIUCL B
LLlBeummn Kak obuiee npasuno. Takum obpasom, 3anpeT Ha NPU3HAHUE AOMKEH NPUMEHATLCA
HEe3aBMCMMO OT NPUHALNEKHOCTU CTOPOH HA MOMEHT 3aKNko4eHUa bpakKa.

6. UcknoueHuA U3 3anpeta Ha NPU3HaHMe NO Ype3Bbl4aMHbIM NPUYUHAM

MpepnoxkeHne NpaBUTENbCTBA: VICKAOUEHMA U3 3aMpeTa Ha NPU3HAHME TaKXKe A0/IKHbI ObiTb
COoeNaHbl ANA WMHOCTPAHHbIX MHOTOMEHCKUX OpPaKoB, 3aKNtOYeHHbIXx 6e3 CBA3W CTOPOH COo
LLBeuneit. MoaTomy Takol 6pak A0KeH ObITb MPU3HAH, HO TO/IbKO B TOM C/1y4ae, EC/IN B KaXKA0M
KOHKPETHOM C/y4yae MMEeTCA 0cobble NPUYUHBI.

MpeanoxeHue paccneaoBaHusn COOTBETCTBYET npeanoXeHno NpPaBUTENbCTBA,
MexayHapoaHbln PukcpopbyHaer
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Accoyuayuu  eHWUH-uMMmuUpaHmos,  XpucmuaHckomy  cogemy  Llgeyuu v Konaneauu
adsokamos Llseyuu, ogobpute nNpeasioKeHne WM caenanTe 3TO. He BO3pParkalo MNpoTUB
atoro. Human Rights Watch noa4yepKnMBaeT BarKHOCTb NMPUHATUA 3aKOHOAATeNbCTBA, MPUHMMAA
BO BHMMaHWe HEraTMBHOE BO34EMCTBME 3aNpeTa Ha KEHLLMUH U AeTeN.

YnpaeneHue no sonpocam paseHcmea, KOTopoe He BO3pa*kaeT NPOTMB 3TOro NpeasoxKeHus,
CYMTAET BAXKHbIM YTOUYHUTb, HA KaKMe CUTYaL MM MOXKET PACNPOCTPAHATLCA NPABU/IO UCKAKOUYEHUA.
Takke Unizon cuuTaeT, 4To B C/lydae Ha/IMuKMA KnanaHa Takoe pasbsAcHeHMe Heobxoamnmo.

YHusepcumem 3pebpy (chakyanbmem npasa, ncuxosao2uu u coyuansHoli pabomsi) npeanovynTaeT
WCKNOYEHME MO 0CO6bIM MPUYMHAM WM CYUTAET, YTO ABHbIE WCKAIOUYEHUS TaKKe cnepyet
paccmaTpuBaTb A/1A ONpenesieHHbIX TUMOB OPUANYECKMX BOMPOCOB, B KOTOPbIX OTKa3aHO
NPU3HaHME MOXKET MMEeTb HeraTMBHble MOCNeACTBUA ANA  OTAENbHbIX Auu,. JIyHOCKul
yHUsepcumem (ropuduveckull ¢hakysbmem) cOrnaceH ¢ Tem, YTO AOJIKHA ObiTb BO3MOMKHOCTb
WCKNOYEHUA MO 0COBbIM MPUYMHAM, HO NPeAnoYnTaeT pelleHne, KOTOpoe 03HavaeT, uYTo bpak,
He «MpM3HaBaA» ero TaKoBbIM , BMECTO 3TOrO NPeAoCTaBAATCA onpeaeeHHble opuamnyecKme
nocneacTeus.

HekoTopble cnpaBoyHble opraHbl - Fagersta kommun, Linsstyrelsen i Ostergétlands Ién, Sveriges
kvinnolobby, Tjejers rdtt i Samhdllet och Varken hora eller kuvad - Bo3pa)kaloT NpoTMB 3TOro
NpeanoXeHUA N CYMTALOT, YTO 3anpeT Ha NPU3HAHWE A0/KEH NPUMEHATLCA 63 UCKNOYEHUA.
HecKkonbKO TaKuMX OpraHusauui yTBEPXKOAKT, YTO BO3MOXKHble HeraTMBHble NOCNeACTBUA,
KOTOpble HEMPU3HaAHHbIN BpaKk MOXKET MMEeTb ANA KEeHWMUH, cneayeT pewatb NOCPeacTBOM
noaAepsKKn coobuiecTsa.

MpuuKnHbI NpeaNoXKeHUa NPaBUTeNbCTBA
L1149 Hosoll MyanbmumMoKcu4YHoU Kameaopuu Heobxo0um KAanaH

C tex nop, Kak B 2004 roay 6bin1 BBEAEH 3aNpeT Ha NPU3HaHMeE HEKOTOPbIX MHOCTPaHHbIX OpaKos,
CYLLECTBYET BO3MOHOCTb, B MCKAIOYUTENbHbIX CAy4asx, NO-MPeKHEMY MMETb BO3MOXKHOCTb
npu3HaBaTb paccmaTpmBaemblit 6pak (rnasa 1, pasgen 8 a, BTopoit naparpad 3akoHa 1904 roaa,
TaK Ha3blBaeMblli KfanaH). 3T0 MMEeEeT, Cpean NPOYEro, ONpaBAaHO TEM, YTO MOTYT BO3HUKHYTb
CUTyauuMKn, Koraa coxpaHeHuMe 6e3ycnoBHOro 3anpeTa Ha MNpu3HaHWe OyaeT cyMTaTbCcA
Hepa3ymHbIM. NMocKkonbKy B 2014 rogy 6bl1a BHECEHA NONpPABKa K 3aKOHY, KOTOpas 03Ha4yana, 4to
n 6e3 Toro orpaHMYEHHOE MPOCTPAHCTBO ANA NPUMEHEHMA KnanaHa 6bino [ONONHUTENBHO
OrpaHMYEeHO, ANA MUCKAOYEeHMA Heobxoaumbl ocobble npuumHbl (prop. 2013/14:208).). Mo

NPU4YNHaM, 06BbACHEHHbIM HUXe, NpaBUTENLCTBO CYUTAET, YTO AaxKe ONA HOBOM KaTeropuu
noanramumn, 1o ectb 6paKOB, B KOTOPbIX CTOPOHbI HE MMmesin CBA3U CO LUBeLI,MelZ Ha MOMEHT
3aK/II04EHNA 6paKa, HGOGXOAVIMO MMETb OrPaHUYEHHYHKO BO3MOXHOCTb CAENATb UCKZTKOYEHHNE. K
3anpeTty B HAUBMAYabHOM Cny4yae.

Mo oueHKe NpaBUTENbCTBA, OOLLMI 3aNpPeT Ha NPU3HaHWE MHOCTPAHHON NOAUFaMMUN COBMECTUM
c EBponelicko KoHBeHUMel M 3akoHogaTenbctBom Coto3a (cm. pasgen 5), a TakkKe ¢
KoHBeHuuen o npaBax pebeHKa. OLueHKa Npon3BOAMTCA B TOM YMCae. B CBETE ABHO HEraTUBHOIO
B3rNA4a Ha NOAIMFaMUIO, BblparKeHHoro B EC 1 Ha pa3nunyHbIX MeXAyHapoaHbiX dopymax (cm.,
Hanpumep, O6uyto pekomeHaaumio N2 21 1994 r., PaBeHCTBO B bpaKke M cEMENHbIX OTHOLLIEHUAX
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[Aok. OOH A/49/38]). Mo oueHKe NpaBUTENbCTBA, TaKOW 3anpeT cam no cebe He ABnseTcA
HecopasMepHbIM MO OTHOLIEHMIO K npecneayembiMm uenam. OgHako 3Toro He o6sa3aTenbHO
O0CTAaTOYHO. MpU OueHKe TOro, ABAAETCA NN OrpaHMYEHMEe MpaBa Ha yBa)KeHWe YacTHOM W
CEMENHOMN KWM3HM B COOTBETCTBMWU CO cTaTbelt 8 EBPOMEMCKOM KOHBEHLMW COPA3MEpPHbLIM,
HEeobXoAMMO Y4UTbIBaTb OOCTOATENIbCTBA, KOTOPble MOFYT MMETb 3HAaYeHWe B KOHKPETHOM
cnyyae. [laxe ecnv orpaHMYeHmne, Kak NpaBmiIo, HEO6X0ANMMO U, CneaoBaTeIbHO, Pa3peLleHo, B
OTAENbHOM Cny4yae MOryT BO3HUKHYTb 0OCTOATENbCTBA, KOTOPble NPUBOAAT K MHOMY BanaHcy
pa3ymHocTU. [ToIHOE NCKAOYEHME BO3MOXKHOCTHM AeNaTb UCKIOYEHMA M3 3anpeTa Ha Npu3HaHme
npegnonaraet IM60 BO3MOXKHOCTb NpeaBUAETb, YTO OTKA3 B MPU3HAHUM HU B KOEM Cay4yae He
npueeaetT K HeoboCHOBaHHOMY pe3ynbTaTy, MO0 4YTO MNOCNeAcCTBMA ANA OTAENbHOro Nuua
HUKOr4a HE CMOTYT, KAKUMW Bbl CEPbE3HbIMW OHM HWU OblNK, BECUTb TAXKEee, YeM NPUUUHDI,
onpasabiBatowme 3anpet. N0 MHEHWIO NPaBUTENbCTBA, AaTb TAKYK OLLEHKY HEBO3MOXHO.
MoaTomy, 4TOHbI NONHOCTBIO COOTBETCTBOBATb EBPOMEMCKOM KOHBEHUMM U 3aKOHOLATENbCTBY
Coto3a, HaUMOHANbHAA HOpMaTMBHaA 6asa [O0/MKHA NpesycMaTpMBaTb  BO3MOMKHOCTb
WHAMBMAYANIbHOW OLLEHKM COPa3sMEepHOCTM, KOTOpask MOMKET YyuuTbiBaTb O0OCTOATENbCTBA
KOHKpeTHoro agena. lpeanonaraertcs, Yto ANA NpeasiaraemMol KaTeropuMmn TaKMKe cylecTByeT
KnanaH Kak gnsa noavrammu. Kak B 2014 roay, Korga 3anpeT Obi/1 pacnpocTpaHeH Ha bosibluee
KOJIN4ecTBO GpaKoB, a KnanaH 6bln orpaHuyeH, Tak u B 2019 roay, Koraa 3anpet 6bia npogneH
CHOBa, NPaBUTENbCTBO U PUKCAAT COYN, YTO KNanaH HeobxoaAum no 3Ton npuvmHe. Mo MHeHUIo
NpPaBUTENIbCTBA, HET HUKAKMX 0OCTOATENbCTB, CBA3AHHbIX C MHOCTPAHHbIMW MOAUraMUAMK be3
cBA3n co LLiBeumelt, KOTopble CO34at0T YCN0BMA 418 TOro, YTOObI TeNepb AaTb MHYHO OLEHKY 3TUM
KOHKpeTHbIM 6pakam. TakMm o06pa3om, HEBO3MOMKHO, KaK, Hanpumep, Coeem okpyaa
ScmepeémaaHo u MeHckoe 1066u lllgseyuu BbiCTyrnaeT 3a BBeAeHWe 3anpeTa b6e3 npasa
WUCK/TIOYEHU.

ToT @¢aKT, 4TO Mbl [O/KHbI BbINOAHATL HalM MeXAyHapoAHble 06a3aTenbcTBa, He
€4MHCTBEHHOE, YTO OMNpaBAbIBaeT UCKAOUYeHMe. MOCKONbKY HECKO/IbKO OpraHoB, B T.4. Human
Rights Watch nopyepKMBaeT, YTO 3aKOHOAATENbCTBO AOJ/IKHO OblTb pa3paboTaHO TaKMm
0bpa3om, YTOObI OHO MOT/IO YUUTLIBATb YA3BUMbIX KEHLWMH U AeBoYeK. OueBnaHanA Liesib 3TOro
K/nanaHa — obecneynTb, YTODObl OTKA3 B MPM3HAHUK B Ka*KAOM OTAE/NIbHOM C/ly4ae He BJIEeK 33
coboi cepbe3HbIX MOCNeACTBUIA UAN MHbIM 0OpasomM He Bbiriagen HeoboCcHOBaHHbIM. Kak
coobuiaeTca B pasgene 5, 0TKas B NPM3HAHUM MOMKET UMETb 3HAYeHUe, Npexae Bcero, Korga
peyb MAeT 0 GUHAHCOBbLIX OTHOLLIEHUAX MEXKAY Cynpyramu.

3TO BK/IHOYAET, CPEAN NMPOYErO, O NMPaBe KEHLWMHbI Ha PasAen MMYLLECTBa, COAEpPKaHME UM
HacneaoBaHuWe. B 3aBMCMMOCTU OT /IMYHBIX U GUHAHCOBbIX 0BCTOATENLCTB 3aMHTEPECOBAHHbIX
CTOPOH yTpaTa TaKMX HOPUANYECKMX NOCNEeACTBUI MOXKET bbiTb 06pemeHUTeNbHOW. KeHLWnHa
MOr/la YyXe [AaBHO OCTENEeHUTbCA MNOC/Ae 3aMy)KecTBa, M MO3TOMY B HEKOTOPbIX C/yyasax
nocneacTBns OTKasa B NPU3HAHUKM Bpaka MOryT OHa owyTUTb Ha cebe. MoKa cynpyrn B Nepsom
6paKe BCe elle coCToAT B bpake, CTOPOHbI BTOPOro 6paka He MoryT MOBTOPHO BCTYNUTb B Bpak
AN BbITb COXUTENAMMU B MOHMMAHMM 3aKOHA O COBMECTHOM NpPOXKUBaHUKU. MoaTomy nsbexatb

HEeraTuBHbIX I'IOCI'IG,EI,CTBMIZ HEBO3MOXKHO.

Cpeaun npouero llpasa Oesoyek 8 obujecmee 3anaBASET, YTO BMECTO TOro, 4Ytobbl Aenatb
NCKAIOYEHUSA U3 3anpeTa Ha NPU3HAHWE, COOTBETCTBYIOLLME KEHLLMHbI AO0NKHbI MONYYaTb 3aLUUTY
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OT 06LLecTBa, Koraa 0TKas B NPU3HAHUM NPUBOAUT K HEFATUBHbIM NOCNEACTBMAM ANA HUX. Kak
coobuwaeTca B pasgesne 4, NOAAEPMKKA 3TUX KEHLLUMH CO CTOPOHbI 0bLW,ecTBa O4YeHb BaXKHa. TaKas
noAaAepKKa MOXKET MOMOYb CMAMYUTL MOCNEACTBUA U, TaKUM 06pasom, ele 60/blle OrpaHnYmnTb
C/ly4am, Korga MoXKeT noTpeboBaTbCa MCMOIb30BaHWE KaanaHa. KnanaH AoNXKeH NpUMeHATbCA
OrPaHUYUTENbHO, U MOAUTAaMUA He AO/IKHO NPU3HABATLCA HA €ro OCHOBAHMW, NMOCKOJbKY B
NPOTUBHOM CNy4yae 3TO MOrN0 6bl UMeTb HeraTUBHbIe MNOCNeACTBUA. B cayyasnx, Koraa bpak He
NPU3HaeTcs, 4YTO, CNefoBaTeNbHO, ABAAETCA HOPMasibHbIM Cayvyaem, Noadeprkka obuiectsa
3HauuTenbHa. OAHAKO, KaK MOKAa3aHO HUXKe, MO MHEHWIO MPAaBUTENbCTBA, 3TOM MOAAEPHKKU
HeZ0CTaTOYHO A/1A NPeAoTBPALLEHNA CEPbE3HbIX MOCAeACTBUN BO BCEX CUTYALMAX ANA YA3BUMOW
YKEHLMHbI, yelt bpak He npu3HaH (cm. bet. 2019). /20:CU17 TouKa 1, rskr.2019/20:235).

Cnep,yeT noAYEPKHYTb, YTO NPpUMEHEHWME KaafnaHa B OTAE/IbHOM C/lydae He O3Ha4aeT, 4YTo
nonuvramms B nrobom cny4yae OO1KHa 6bITb «MPU3HaHa» A0NYCTUMbIM ABJIEHUEM. Lenbto
KNnanaHa ABNAEeTCA He noouwpeHne unn nogaepraHme HexXenatebHbIX I'IpEIBOOTHOUJEHVIVI, d
npeaocrtassieHe BO3MOXKHOCTHU nsbexartb pe3ynbTaTtoB, KOTOPbIE MO 6bl UMeTb cepbe3Hble
nocneacTtenAa anAa CTopoHbl UKW UHBIM o6pa30M Ka3aTbCcA HeOOOCHOBAHHbIMWU B OTAENbHbIX
MCKNHOYUTENTbHbLIX Cay4aax. OTKas B NPU3HaHWMKN, BEPOATHO, MOXKET MMETb NnocneancrteuA,
BbIXoaAwMe Aaneko 3a PaMKM CamMoro 6paKa. OuyeHb CNoXKHO npegycmoTpeTb BCe CUTyauuun,
KOTOpPble MOTYT BO3HUKHYTb, U NMO3TOMY Ba*XHO He 3aKpblBaTb MO/IHOCTbIO ABEPb K NPU3HAHUIO.

B uenom npaBuTeNbCTBO, KaKk U 60/IbLINHCTBO cneacTtBeHHbIX OpraHoB, CHUTAOT, YTO A0/1KHa
OblTb BO3MOKHOCTb OCBO60)K,CI,€HMH OT 3anpeta Ha nNpuU3HaHue U AOnA HOBOW KaTteropuu
noIMraMunm.

Ana UCKntoYeHuli 00axcHbl 6bimb YKA3aHbl UCKAK4YUMesibHeole npu4vuHsl

PaccnepoBaHue npepgnonaraet, YTO WMCKAKOYEHUA U3 3anpeTa Ha NpU3HaHWEe [0MKHbl ObiTb
BO3MOXHbl MPU HaNMYUK OCODObIX MPUYMH. TaKas BO3MOMKHOCTb OCBODOXKAEHMA OT 3anpeTa Ha
npusHaHWe npussaHa obecneymTb, YTOObI OTKA3 B NPM3HAHUM B OTAE/IbHOM C/y4ae He BEK 33
coboi cepbe3HbIX NOCNEACTBUI ANA KaKoro-nmbo anua nan nHblm obpasom He npeactaBaancs
HeobocHoBaHHbIM. KaK coobliaeTca B pasgesie 5, 0TKa3s B NpM3HaHUKM B BONbLUMHCTBE C/ly4aes
NO/IMFAMMUN HE UMEET TaKMUX NOCNeACTBUIM, U B OCHOBHOM 3TO KacaeTcAa B3aMMHbIX GUHAHCOBbIX
OTHOLLUEHUM CYMpyroB. 3TO MOMET MMeTb 3HavyeHue. McKatoueHue no ocobbiM NpUYMHAM
NPMMEHAETCA K MHOCTPAHHbIM Gpakam, Ha KOTOpble B HACTOALLEE BPEMA PaAcnpOCTpaHseTca
3anpeT Ha NpPM3HaHWe, BKAKYAA AENCTBYIOLLYO KAaTEFOPUIO MHOCTPAHHbIX MHOTOXKEHCKMX BpakoB
(rnaBa 1, pasgen 8a, BTopon naparpad 3akoHa 1904 ropga). CucTemaTMyecknme NPUYMHBI
npeAnonaratoT, YTO UCK/IIOYEHNE LOKHO TaKKe NPUMEHATLCA K HOBOM KaTeropnm NoJnraMmum.
BONbLWMHCTBO CNPABOYHbIX OPraHOB MPUHUMAKOT UKW HE BO3PAXKAOT MPOTUB OFPAHMUYUTENBHOTO
NPMMEHEHUA NPaBUIa UCKIOYEHUS.

HecKonbKo  CNpaBOYHbIX OPraHOB  MPeACTaBUMAM  B3rAAbl  Ha  CTPYKTypy Npasuia
UCKAtOYEHUSA. YHUsepcumem 3pebpy cuMTaeT, YTO cC/efyeT pPacCMOTPeTb BO3MOMKHOCTb
WCKNIOYEHUA MO 0COObIM MPUYMHAM, MOCKO/IbKY MOXKHO 334aTbCA BOMPOCOM, MOXKET /N
NCKAtOYEHUE NO 0cobbiM NMpUYMHAM YA0BNETBOPUTbL NOTPEOHOCTM B 3alLMTe, KOTOpPble MOTyT
BO3HWKHYTb B C/ly4ae HenpusHaHHOro bpaka. AnennayuoHHell cyd Hedpe HoppnaaHo Bbliaenset
BO3MOXHOCTb AnddepeHunaLmm KnanaHa, NoCKoAbKY BblIbop 0CObbIX MPUYMH KaK AN1A CaydYaes
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NOAKNIOYEeHUA, TaK U ONA C/Ay4yaeB OTCYTCTBMA COeAMHEHUA MOXKET NPUBECTU K TOMYy, UTO
NpPUMeHeHWe NpaBmuaa UCKAOYEHUA ByaeT CIMWKOM OFPaHUYEeHO CY4asMK, KOrAa HeT CBA3M CO
LWseymeit. MocTaHOBNEHME, KOTOPOE paccCMaTpPMBaeT ANeNNAUNOHHbIN CyA, O3HaYaeT, 4To byaeT
[ABa pa3HbIX NONOXKeHUA 06 0cBOOOXKAEHMM OT OTBETCTBEHHOCTU. [10 MHEHWIO NPaBUTENBCTBA,
3TO PWUCKYeT 0CNabuTb OCHOBHOE MNPaBW/IO O HEMPU3HAHUM U 3ATPYAHWUTb MOHMMAHWE
3aKOHOAaTeNbCTBa. [1PaBUTENbCTBO MOXET Aasiee 3aABUTb, YTO BO3SMOMHOCTb UCKIOYEHNA U3
3anpeTa Ha MpU3HaHWe MOAUTaMUU U APYTUX HexenaTesbHbIXx 6pakos Mo ocobbim NpUYMHaM
6blna oTMeHeHa coBcem HegasHo, B 2014 roay, B No/sib3y 0COObIX MPUYMH MMEHHO ANs TOro,
4TOObI O4EHD OTPAHMUNTENbHBIN B3TNAL HAa BO3MOXHOCTb MCK/IHOYEHWUN, MPUMEHMMOCTb KOTOPbIX
TakKe OydeT YeTKO Bblpa)keHa B 3akoHogaTtenbctBe (prop. 2013/14:208, ctp. 27).

MpaBUTENbCTBO, KOTOPOE B NocneaHee BpemMa NpuaepXKMBaeTca 3ToM OrpaHUYnUTENIbHOM TOYKM
3pEeHUNA B 3aKOHO4ATE/IbHOM BOMPOCE O AETCKMX BpaKax, He CYUTAET, YTO TEMEPb €CTb OCHOBAHMUA
BO3BPALLATLCA K UCKAOYEHMIO MO 0CObbIM NpuumHam (prop. 2017/18). :288 ctp. 22).

JlyHOcKuli yHusepcumem oOTAAeT MNpeanoYyTeHMe peLlleHnto, KOTOpOoe O3HayaeT, 4YTo B
NUCKNIOUYUTENbHBIX 06CTOATENbCTBAX MOTYT ObiTb MPM3HaHbI OMNpeAeneHHble puauyeckme
nocneacTeus bpaka, Hanpumep: OTHOCUTENbHO Hac/NeACTBa (BMeCTO TOro, Ytobbl «MPU3HATHY
6pakK Kak TakoBoM). CneacTBMe PacCMOTPENO TaKyH AOTOBOPEHHOCTb M BbICKa3ano NPOTMB Hee
PAL BO3PaXKEHWUM, B T.4. Npob6AEMbl NPAKTUYECKOrO NMPUMEHEHUS U TPYAHOE ANA NMOHMMaHUA
3aKoHOAaTeNbCcTBO. [PaBUTENLCTBO pasaenseT OUEHKY pacciefoBaHUs, COM1acHO KOTOPOM
TaKoe NpeasioXKeHne He ABNAETCA NPeAnoUYTUTEIbHbIM.

B uenom, npaBUTENbCTBO CUYMTAET, UYTO WCKAKOYEHWME MO WCKAUYUTENbHbIM MPUYUHAM
npeacTtasaseT coboi Haanexawmin banaHc mexay 3anMHTEPecoBaHHOCTbIO B MPOTUBOAENCTBUM
nosvramun B LLiBeummn n obecrnevyeHmem Toro, YTobbl 3KEHLIMHA B KaXKA0M OTAE/IbHOM C/lyyae He
noctpaziana HeonpasAaHHO CUAbHO. TakMM 06pasom, TaKoe WCKAYEHWE [OKHO TaKxKe
NPUMEHATLCA K HOBOM KaTeropmm NoanraMmum.

lModpobHee 0 Mom, K020a MOXCHO NMPUMEHAMb KAANaH

Yto Kacaetca 6pakoB, 3aK/NlO4aeMbiX CTOPOHaMW, MMelWwumMKn cBAsu co Lseuuwen, TO
npeanoXKeHne NpaBuTENbCTBA He NPeanonaraeT Kakux-1mbo nameHeHuin. NMocKkobKy Tenepb B
chepy nNpuMmeHeHMs KnanaHa npegnaraetcs BKAYMTL elle OAHY KaTeropuio 6paKa, ecTb,
04HaKO, MOBO/, CKa3aTb KOE-YTO O MPUMEHEHUN KNanaHa.

Lenbto 3anpeTa ABNAAETCA 3alWnTa npexae BCero XeHwmH Weeunn ot NPOXMBaHUA B 6paKax,
KOTOpble ABNAAKTCA AUCKPUMUHAUUOHHbBIMMA U HECOBMECTUMbI C TpE6OBaHVIFIMVI paBHOIo
O6paLLl,eHVIFI. Noatomy paxe B 6yp,yu.|,eN\ AOJ/IXEeH NPUMEHATbBCA BeECbMa Ol'paHM'-‘IMTel'IbeIIZ
B3rnAag Ha BO3SMOXXHOCTb NCKIKOYEHNA N3 OCHOBHOTO MNMpaBwuia O 3anpeTe Npu3HaHuA.

ToT ¢aKT, uTo bpak He 6bin NpmusHaH LLiBeacKon Hanorosol cny>Kbok B CBA3W C perncTpaumen
CEMENHOrO MOJIOXKEHMA B PErNCTPE HAapPOAOHACeNIeHUA, He O3HaYaeT, YTo npu bosiee No3aHeEM
PacCMOTPEHUN HacNeacTBa, Pa3BoAa WM OTLOBCTBA CyLLECTBYHOT 0CObble OCHOBaHWA ANS
npusHaHuA 6paka W, cnepoBaTeNbHO, OnpeAeneHHble pUANYecKMe NocneacTsuMa OT Hero
(cm. pasgen 100 npoBepke Bnactamu). Takum 06pasom, BOMNPOC MNPU3HAHUA MOXKeT
pPaccMaTPMBATLCA B Pa3HbIX KOHTEKCTaX M pa3HbIMK OopraHamu. Kak npasuio, pelweHne ogHoro
opraHa He sBnsetcA obss3aTenbHbIM ANsA Apyroro. Pelwatoulee 3HayeHWe AN NPUMEHEHUA
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KnanaHa MMeloT NOCNeACTBMA, KOTOPblE MMEET OTKa3 B NPU3HAHWUW B KaKAOM KOHKPETHOM
cnyyae.

Onsa Toro, ytobbl UCKAOYEHME M3 3anpeTa Ha Npu3HaHMe OblI0 BO3MOXKHbIM, AOKHbI ObITb
HeobxoanMbl 0cobble MPUYMHbBI. ITO BOMNPOC OFPaHUYEHHOrO WMCKAKYEHUA, U B OTAE/IbHOM
cnyyvae TpebyeTtcsa, yTOObI CyLLECTBOBAAM OOCTOATENbCTBA, KOTOPble O3HAYaloOT, YTO OTKAa3 B
NPWU3HAHUM NPUBOAMUT K CEPbE3HbIM NOCAEACTBUAM A5 MNLA UM YTO MHBIM 06pa3om cunTaeTca
Hepa3yMHbIM COXPaHATb 3anMpeT B 3TOM KOHKPETHOM cay4yae (cm. npeanoxenune 2013/14:208,

cTp. 27). MNpeanocbinKkoli npeanaraeMoro ceiyac obuiero sanpeTa Ha NpM3HaHue ABAseTCA To,
YTO HEBO3MOXKHO NpPeaBUAETb, YTO 00bIMHO ByAyT NOC/NeACTBMA, ONPaBAbIBAOLLME UCKIOYEHME.
3TO OCHOBHAA NPMYMHA, NO KOTOPOW 3aKOHOAATENb paHee Npeanoyes He YKasblBaTb NPUMEpPDI
C/Nly4YaeB, KOrga moryT 6biTb 0cobble NpMUKMHbBI. Kaxkabli TakoM npumep Nerko NpUBoAMUT K TOMY,
YTO ero BOCMPUMHMMAIOT KaK TUMUYHbIA C/AydYai, U no3Tomy o6aacTb NMPUMEHEHUs KanaHa
PUCKYET CTaTb WMpe, YeM npeanosaranocb. [ostomy kenatenbHo, 4Tobbl OpeaH no sonpocam
paseHcmeaa v Unizon mornn aatb noApobHble U KOHKPETHbIE YKa3aHMsi O TOM, B KakMX C/ly4dasx
cneayet NPUMEHSTb KAamaH, WAW, Kak cuyuTaeT YHusepcumem 3Spebpy, cAenatb fABHble
WCKNIOYEHUA NS onpeaefieHHbIX TMNOB NpaBoBble BOMNpPochkl. TOT GaKT, YTo M3-3a 3anpeTa Ha
NPU3HaHWE KeHWMHa 6onble He MOXKeT NoayyYaTb GMHAHCOBYHO KOMMEHCAUMIO NOCPeacTBOM
pa3aenia MMyLEeCTBa UM HacneoBaHUA, caM no cebe He ABNAETCA A0CTaTOYHbIM OCHOBAaHUEM
ONA MPUMEHEHMA KnanaHa M NpU3HaHKUA NPaBOBbIX MNOC/AeACcTBMA Bpaka. Bo mHOrux cayyaax
YyenioBeK MOXKeT 0b6oMTUCb 6e3 3Toi KomneHcaumn. Korga oHa He MOMKeT, 0bwecTBo uan ee
OKPY*KEHME B LLe/IOM YacTo MOryT Nomodb. O4HAKO B HEKOTOPbIX C/Ty4anX MOMKET C/IY4UTbCA TaK,
YTO eAMHCTBEHHOE, YTO MOMKET M3berkaTb CepbesHbiX NOCNeACTBUIA ANA KEHLWMHbI, — 3TO
npeaocTaBUTb €M AOCTYN K HPUANYECKMM MOC/NEACTBUAM OpaKa MocpeacTBOM MPUMEHEHUS
KnanaHa.

KaK 1 paHblle, NpaBo NPUHATUA PeleHna O HaIMYMM 0COBbIX NPUYNH A0MKHO BbITb OCTaBAEHO
Ha YCMOTPEeHMe NPaBOOXPaHUTE/IbHbIX OpraHoB. OTNPaBHOM TOUKOM ABASAETCA TO, YTO NOAUraMmA
He AO0NXHa MNPU3HaBaTbCA M UYTO TaKoW 6pak, cneaoBaTeNbHO, He [AOJ/IKEH MMETb HUKaKUX
IOPUANYECKUX Nocneactsmii B LUBeuun. 3aTeM B KakAOM OTAE/bHOM C/lyyae [AOXKHa b6biTb
caenaHa obuias oueHKa 06CTOATENLCTB, KOTOPbIE YNIOMMHAKOTCA UM MHbIM 06Pa3oM AOCTYMHbI
B Xo4e MNpOBEpKKM, 4Tobbl onpeaenntb, NpueedeT NM OTPULAHME OAHOTO WAN HECKONbKUX
IOPUAMYECKUX MOCNEACTBUA  KOHKPETHOro paccmaTpuBaeMoro 6paka K CepbesHbiM
nocneacTBuMaAM WAM WHbIM 06Pa3oOM He OKayKeTcA HeobOoCHOBaHHbIM. KnanmaH He [0/IKeH
npumeHATbc 6Gonee  y3Ko, Yem 3TO Jonyckaetcs EBponeinckoit  KOHBEHUMEN U
3aKoHopaTenbcTtBom EC.

Bonee Toro, Bo Bcex mepax, KacatoLLmxca AeTen, B NepByto ovepeb SONKHO YYUTbIBATLCA TO, YTO
OTBEYaEeT HauNy4ylm MHTepecam pebeHka (cTaTbs 3 KoHBeHUMKM O npaBax pebeHKa). B cBsa3m ¢
nonpaBKoM K 3akoHy 2014 roga 6bl10 TaKKe YCTAaHOB/JEHO, YTO BO3MOXHOCTM pebeHKa no
3awmTe M 6e30NacHOCTM B LWBEACKOM 3aKOHOAATENbCTBE HE 3aBUCAT OT CEMENHOro NOJIOXKEeHUA
poauTenen Takum o6pasom, 4Tobbl TONIbKO eMy NPUAABaAN0Ch ocoboe 3HaYeHMe Ha IK3aMeHe No
npusHaHuio (prop. 2013/14:208, ctp. 28 e.). Kak coobuiaeTtca B pasgene 5, No OLEHKe

NPaBUTENbCTBA, HENb3A CKasaTb, 4YTO Henpu3HaHWe MNOAUraMuMM WMMeeT KaKue-nnbo
CYLLECTBEHHbIE HEraTUBHbIE MPABOBbIE NOC/NEACTBUA. C TOUYKMU 3peHMA Npas pebeHKa.
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CneayeT yunTbiBaTb, YTO B PAAE CNyYaeB NONMramua BO3HMKAA BCIeACTBUE 3aTPYAHEHUI OAHOM
N3 CTOPOH UM 0BEenxX CTOPOH NpU NoslydeHumn pa3soga (cm. pasgen 4). ). Bo MHorux ctpaHax, rae
pa3pelleHbl MoJIMraMHble BPakK, MKEHLMHbI UMEKT OrpaHUYEHHble BO3MOXHOCTU A06UTbCS
pa3BoOAa, M YacTO MOXKHO MPEeAnoNOXKUTb, YTO Te HEMHOTME CAy4Yau, KOrAa KeHLMHa UmeeT
6onee O4HOrO My}Ka, BO3HMKAOT B TakuX OTHoweHuAx. OgHako B LlBeuuu cyuiectsyet
6e3ycnoBHOe NpaBo Ha pas3Bog,. Ecin cTOpoHbl HE BOCNO/b30Ba/IUCh 3TUM MPABOM, 3TO MOXKET
NpenATCTBOBATb NPU3HaHMIO (Cp., 0oaHaKo, rn. 3.2 § 3 n 4 § BTOpoli 1 TpeTunit ab3aubl 3akoHa 1904
r., YTO O3HAYAET, YTO B HEKOTOPbIX Cy4asiX MOTYT BO3HUKHYTb NPENATCTBUA ANS WBEACKOro Cya,
ONA PacCMOTPEHMA CYNpPYKECKOro Aena Uan BbIHECEHMA PeLLeHUs 0 pasBoae).

Kak coobuwaetca B pasgene 5, npeacraBaset 3akoHodamesbHbIl cosem fonpoc o TOM, YTO
b6onee no3aHuM 6pak NpW MNOAUrAMMM He MNPU3HAETCA Jaxe B C/lydae pPacTopXKeHua
npeabiaywero 6paka, 4To OT/IMYAETCA OT TOro, KaK aelcteyeT KogeKc o bpake B 4acTu npasuna

0 HeMea/eHHOM pasBode B cayyaax noauramuun. KOpuamyecknin coBeT cYMTaeT, YTo npasBuna
WUCK/IIOYEHNA HEAO0CTAaTOYHO A7 BblPaBHMBAHUA 3TOM PasHULbI, U CYMUTAET, UYTO ITO MONKET
NPMBECTU K TOMY, YTO JII0AN OCTAaHYTCA B MOCTOAHHOMN HEYBEPEHHOCTM B OTHOLUEHWM TOrO, YTO
OO/IKHO nNpuMmeHATbcA B LUBeumm B OTHOWEHUMW CEMEMHOrO MOMOXEHMA. B npaBuTenbcTee
OTMEYaloT, YTO 3TOT BOMPOC NOAHMMAJICA B T.4. KOrAa KnanaH obin 3ataHyT B 2014 roay. B xoae
NoAroToBUTE/IbHOW PaboTbl K 3TOMY M3MEHEHUIO OblJI0 YKa3aHo, YTO Korga BO3HWKHYT
obcToATeNbCTBA, KOTOPblE B MPOTUBHOM C/iydae nomewann 6bl 3akao4veHuto bpaka B
COOTBETCTBMMW CO LUBEACKMM 3aKOHOAATE/IbCTBOM, HaNpPUMEP. YTO O4HA U3 CTOPOH YXKe COCToANa
B OpaKe, U3MEHMNACb TaK, YTO Ha MOMEHT OLLEHKMN NPU3HaHMA BoNblUe He CyLLEeCcTBYeT HUKaKMX
NpenaTCTBUN, OLEHKa MNOC/NeACTBUMM M pPasyMHOCTM, KOTopas AOJ/IKHa ObiTb npoBeaeHa B
60/bllIeN CTENEHW, A0/KHA NPUBECTU K TOMY, YTO OHO ByaeT Npu3HaHO HEOBOCHOBAHHbIM, @ HE
npusHatb 6pak (non. 2013/14:208 cTp. 135). OTO yTBEPKAEHME MNO-MPEXHEMY aKTyanbHO.

CnepyeT n06aBUTb, YTO €C/IN CTOPOHbI YKENAKT NPOAONKATL XKUTb BMECTe, B TaKOW CUTyauun
OHW, Npeae Bcero, byayT MMeTb BO3MOXKHOCTb 3aKN04NTb Bpak B LUBeunn 1, Takum obpasom,
Ha HUX PACNPOCTPAHAIOTCA OPULMYECKNE NOCNEACTBUSA, BbITEKAOLWME U3 BpaKa B COOTBETCTBUM
CO LWBEACKMM 3aKOHOZATeNbCTBOM. TemM CambiM OHM CMOTYT M3berKaTb HeonpeseseHHOCTH,
KOTOpOI1 onacaeTcs 3aKoHoAaTeNbHbIl COBET.

OTKa3 B NPM3HaHMM OCODBEHHO BAXKEH, KOTAA peyb UAET O B3aUMHbIX GUHAHCOBbIX OTHOLLEHUAX
cynpyros. O6CcTOATENBCTBOM, TOBOPALLMM B MNONAb3Y NPUMEHEHWUA NPABUIA UCKNHOYEHUA, MOTYT
cTaTb GMHaAHCOBO obpemeHUTeNbHble NocneacTena. HeobxoAMMoO NPUHATL BO BHUMAHUE, YTO
MY>KUYMHA BlageN BCEM MMYLLLECTBOM W YTO €ro Cyrnpyra CUbHO NOCTPAZAET, EC/IU NONOXKEHUA O
pasgenie MMyLLEeCTBa, COAEPMKAHUM UM HACIe[0BAHUM HE OKAXKYT BAnAHMA. O4HaKo cam no cebe
GaKT OTCYTCTBMA tOPUAMYECKUMX MNOoCNencTBuii bpaka He p[onkeH cam no cebe cAyxKuTb
OCHOBAHWEM ANf Npu3HaHMA. To, YTO 3TO TaK, ABAAETCA NPAMbIM CAeACTBMEM Mpennaraemoin
OCHOBHOWM HOPMbI, U B OObIMHOM C/lyd4ae B MPU3HAHUKM AO0/MKHO ObITb OTKasaHo. [MoaTomy
HeuenecoobpasHo, Kak cuntaet OpeaH Mo 8onNpocam paseHcmad, Npu3HaBaTb 6pak, Kak TONbKO
EeHLWMHa, KoTopaAa 06bluHO saBnAetcA PuHaHcoBO 6onee cnaboit CTOPOHON B MOMramMHas
CUTYauUMsA, CTPaZAAOT OT HENPOABNAIOLLMXCA OPUANYECKUX NOCNeACTBUI BpaKa.

B 3TOM KOHTEKCTe cnefyeT TaKKe YNOMSAHYTb, YTO MOTYT CyL,EeCTBOBATb U ApYyrMe BO3MOMXKHOCTU
[ONA TeX, KOro 3TO KacaeTcA, Ha KOTopble PAcNPOCTPAHAIOTCA NPaBOBbIe NOCAEACTBMA NOAUTAMUN,
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NMOMMMO NPUMEHEHMA npaBuna UckAouveHuA. Kak coobuiaetca B Pasgene 12, 6e3ycnoBHO
CYUMTaAEeTCA, YTO MpeABapUTE/IbHOE PACCMOTPEHMEe AeNCTBUTeNIbHOCTM Bpaka 06bIMHO AO/IKHO
NpPOBOAMTLCA HAa OCHOBAaHMM 3aKOHa cTpaHbl cyaa (lex fori). OgHaKo B HEKOTOPbIX Cay4asnx
WBEACKMIA Cyd, MOXKEeT WMEeTb BO3MOMKHOCTb OUEHUTb MNpeaBapuUTeNbHbIi BOMPOC O
OENCTBUTENbHOCTM 3aKNOYeHHOro 6Opaka Ha OCHOBAHWMM WMHOCTPAHHOrO MpaBa, a He Ha
OCHOBaHMK 3aKoHa 1904 ropa, eciv OCHOBHOM BONPOC A0MKeEH ObiTb pelleH B COOTBETCTBUM C
WHOCTPaHHbIM MPaBOM U CYLLECTBYIOT MPUYKNHbBI, MO KOTOPbIM NPeABapUTE/IbHOE PAacCMOTPEHME
TaKKe A0J/I)KHO MPOBOAMUTLCA B COOTBETCTBMM C 3aKOHOAATE/IbCTBOM 3TOM CTpaHbl (lex causae).
Kpome Toro, 6pak, KoTopblii He npusHaetca B LUBeuuu, obblyHO AeNCTBUTENEH B CTpaHe
NPOUCXOXKAEHWNA 3aUHTEPECOBAHHbIX CTOPOH. B 3aBUCMMOCTM OT TaKUX 0OCTOATENLCTB, KaK MeCcTo
UTENbCTBA W [PAXKAAHCTBO CTOPOH, a TaKXe OT TOro, YTO OTHOCUTCA K WMYLLECTBY,
HaxoAsaLWeMycs 3a rpaHuLEelr, BOSMOXKHO, YTO NPaBOBble NOC/eACTBUA A0/IKHbl MMETb MECTO B
Takol 3apyberkHoM cTpaHe, a He B LUBeunn. Ecnm 310 Tak, TO AN 3aUHTEPECOBAHHbIX CTOPOH He
[OJI)KHO ObITb TAKMM 0O6peMeHUTENbHbIM TOT GaKT, YTO OpaK He cuuTaeTca AeNCTBUTENbHbIM B
LWseunn.

B uenom, no oueHke NpPaBUTENbCTBA, OYEHb OrPAHUYUTENIbHOE MPUMEHEHME KNanaHa AO0NKHO
TaKXe MPUMEHSATLCA K HOBOW KaTeropuu noavrammu. To, YTO MOXKEeT NpeacTaBasTb cobol
ype3BblYaMHbIe MPUUYNHBI, MOXKET NMOJTYYMTb Aa/ibHelllee pa3BuUTHe Npu NPMMeHEHNM 3aKoHa.

7. Cnyyau popacrtea

Mpeano}keHue NPaBUTENbCTBA: 3anpeT Ha NPU3HAHWE MHOCTPAHHbIX BPaKoB Mexay 6aU3KMMHK
POACTBEHHMKAMM A0/KeH BbITb PacNPOCTPaHEH Ha BCe TakMe BpaKu, T.e. HE3aBUCMMO OT CBA3U
CTOpOH co LUBeunelt Ha MOMEHT 3aKntoueHua Bpaka. UcKkaouveHua U3 3anpeta MoryT bObiTb
cAeNaHbl TONbKO NPU HAIMYUU UCKNHOYUTENbHBIX MPUYNH.

MpeanoXKeHue paccnefoBaHUA COOTBETCTBYET NPeA/IOKEHUIO NPaBUTENbCTBA.

OpraHbl HanpaBaeHus: MoaasnaoLLee 60NbLMHCTBO OPraHOB HaNpPaBAEHUA HE KOMMEHTUPYIOT
KOHKpeTHOoe npeasioxeHne. HekoTopble cnpaBoyHble OpraHbl, B TOM u4ucne Gryning Vard
AB v OpeaH no cemeliHomy npasy u nodoepyicke podumerneli, onobpsaeT npegnoxeHue
pacnpoCTPaHUTb 3anpeT Ha Bce Bpaku mexay 6/M3KMMUM POACTBEHHUKAMM UM HE BO3pParKaeT
npoTus Hero. [lpasa  Odesoyek 8  obwecmase, Unizon v OKpyxHolU  cosem
ScmepeémaaHOas okpyaa CYUTAET, 4TO 3anpeT L[OMKEH MNpUMeHATbca 6e3  Kakux-nmbo
NCKNOYEHN.

MpUuYnHbI NpeaNoXKeHUA NpaBUTEeNbCTBA
O denax podocmea

3anpeT Ha Npu3HaHMe MHOCTPaAHHbIX BpakoB B 3aKoHe 1904 r. pacnpoCTpaHseTCcs M Ha cay4dau
KPOBHOIo poAcCTBa, T.e. 6paKkn, Ha KOTopble PacnpoCTPaHsaeTcs NpenaTcTemMe 6J1M3Koro poacTsa
B bpayHom Kogekce (rn. 1, pasaen 8 a, nepsbii ab3al, 2 3akoHa 1904 r.) n rnasa 2 pasgen 3

BEpayHoro kogekca). NpenATcTBMe 03HAYaET, YTO BPaKM He MOTYT BbITb 3aK/HOYEHBI MEKAY TEMM,

KTO COCTOMUT B poAcTBE APpYr C 4PYromM B NpaBu/ibHOM nopAaKe no BO3pacCTtaHUNo 1 Y6bIBaHI/1I-O nnn
ABNIAETCA NONHbIMU 6paTbﬂMM n cectpamm. o710 npenaTcTtBne TakKxXKe O3Ha4aeT, YTO CBOAHbIE
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6paTbA M CecTpbl HE MOryT BCTynaTb B Bpak gpyr c Apyrom 6e3 paspeweHus Bnacteit. MNpu
NPUMEHEHUN HOPM YCbIHOBUTE/IbHbIE OTHOLLUEHUSA NPUPABHUBAIOTCA K POACTBY.

3a npenatcTteBnem AOnAa 3aKAr4YeHUA 6paKa mexay 61U3KUMMK poacTBEHHUKaMKM CTOUT
C006pa)KeHMF| HacneacCcTBeHHOrO 61010rMYeCcKoro NN reHeTUYecKoro PHUCKa 3abonesaHunit nan
Aed)eKTOB B OpraHM3ame COBMECTHbIX AeTwu. 3a 3aNpPeToM TaKXKe CTOUT YYEeT TOYEK 3peHUuA
3TNYECKOro XapaKTtepa.

3anpeT Ha npu3HaHMe B C/ly4anax POACTBa NPUMEHSETCA, eCin XOoTsA 6bl 0Ha U3 CTOPOH MMena
cBa3M co LUseumen Ha MOMEHT 3aKawouveHus Hpaka. B 2004 roay cumTanocb, 4to 6bI10 Obl
CNLWKOM, ecnu Bbl 3anpeT pacnpocTpaHAnca Ha 6pak, 3aKNHYEHHbIN B COOTBETCTBUM C UHbIMU
HOPMamM, YeM LBEeACKUE, eC/IM HA MOMEHT 3aK/t04eHUA Bpaka y CTOPOH He 6bl1I0 OCHOBAHMM
NPUHATb WBeACKMe HopMmbl. Kak M B ciyyae ¢ APYrMMM KaTeropMamm MHOCTPaHHbIX GPakos,
CYWECTBYET BO3MOMHOCTb CAENaTb WCKAKYEHUA W3  3anpeta, ecin ecTb ocobble
npu4YmHbl. 29 1 prop. 2003/04:48 cTp. 25

TpebosaHue 0 NPU3HAHUU COXUMENbCMEA 8 CAYYasX poocmaea 00AHHO bbimb OMMEHEHO.

C Tex nop, Kak B 2004 rogy 6bin BBeAEeH 3anpeT Ha NPU3HaHWE, NPaBOBble U3MEHEHUS NPUBENU
K TOMY, YTO BCe BonblIeMy KO/NMYECTBY MHOCTPaHHbIX BpakoB ByaeT OTKa3aHO B MPU3HAHUM.
Takum 06pasom, 3alimMTa MHTEPECOB, KOTOPbIM C/YXKaT LWBeAcKMe bpayHble Gapbepbl, cTana
cunbHee. MpeanoxeHne NpaBUTENbCTBA 06 OTMeHe TPpeboBaHUA O NMPU3HAHWW B OTHOLLIEHUM
NOJIMFaMMKN C MHOCTPAHLLAMW COOTBETCTBYET 3STOMY pa3BuTUIO cobbiTuin. CneacTeue npeanaraer
TaKKe OTMeHWUTb TpeboBaHMe O npusHaHMM bpaka B cayyasx poAacTBa. HM oauH opraH
Hanpas/AeHMA He BO3PaXKaeT NPOTMB 3TOr0 NPEA/IOKEHMA.

MpaBUTENIbCTBO CUMTAET, YTO BAXKHO YETKO 0603HAYUTb, UTO CYMPYIKECKOEe COXKWUTENbCTBO B
HbIHelHel cuTyaumm poacTtea B LUseunn Hegonyctumo. YcTpaHue TpeboBaHWe O coeguMHEHUM,
MO>KHO MPOTUBO/AENCTBOBATbL BOSHMKHOBEHMIO Taknx Bpakos B LLiseunn. 3anpert Ha NpusHaHue
3TUX 6pakoB ByaeT MOCTOAHHbIM, OH ByAeT NPUMEHATbCA HEe3aBMCMMO OT TOro, UMenu nu
CTOPOHbI KaKoe-1Mb0 OTHOLLEHUE K 3TOMY Ha MOMEHT 3aKo4YeHus bpaka.

OTmeHa TpeboBaHWUsA O CBA3M B C/TyYasX POACTBA HE AO/IKHA C NPAKTUYECKON TOYKM 3pEHUA UMETD
KaknMe-nnmbo peanbHble nocneacteus. Takme 6paku HeobbIYHbI Aaxke 3a pybexxom. Mo AaHHbIM
cnenctsuma, B 3AICe HeT 3apermcTpMpPOBaHHbIX MHOCTPAHHbIX BPaKoB MeXAY TaKUMM INLAMM, Ha
KOTOPbIX PACMpPOCTPaHAETCA paccMaTpuBaemblii 6OpayHbii bapbep. bosnee TOro, Mmepbl
NPOTUBOAENCTBUA Bpakam mexay 6M3KUMKN poACTBEHHUKAMU, BEPOSATHO, HACTONIbKO FNy60oKO
YKOPEHWINCb B €BPOMNENCKMX MPaBOBbIX CUCTEMAX, YTO 3anpeT Ha MpU3HaHWe cam no cebe
[OMKEH CYMTATBCA MMEILWMM NPUEMIEMYIO Lieslb M COpasMepHbIM cornacHo Esponeickoi
KOHBEHLMM M 3aKoHOaTenbeTBy Coto3a.

MosaToMy NpaBUTENbLCTBO NMpeanaraeT OTMeHUTb TpeboBaHMe O CBA3M B CYyYaAX MHOCTPAHHOTO
poactea. TakMum obpasom, B Npu3HaHUM Bpaka A0KHO ObiTb OTKAa3aHO HE3aBUCUMMO OT CBA3M
CTOPOH co LLiBeumein Ha MOMEHT 3aKNtoYeHUA BpaKa. ITO 3HAUUT, YTO 3aMNPET Ha NPU3HAHUE TaKUX
6pPaKOB y»KeCTO4aEeTCA TaK e, KaK NpeanaraeTca B OTHOLEHUN NOAUFaMUN.

lMpaBUTENbCTBO CYMTAET, YTO 3anpeT 6es VICKJTI-O‘-IeHMI‘;L TAKUX KaK
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lMpaso Oesouyek 8 obujecmse 3awmaeTca, HECOBMECTMMO C EBponenckoit KoHBeHuMel U
3akoHopaTenbctBom Coto3a (cm. pasgen 6) . Heobxoaum KnanaH ans Toro, 4tobbl OTKa3 B
NPM3HAHUM B Ka)KAOM OTAE/IbHOM C/lydae He WMen MocAeAcTBMA, KOTOpble KaxKyTcs
HeobOCHOBaHHbIMM ANna Nboro yenoseka. Mo3aTomMy A0MKHA OblTb BO3MOMHOCTb CAENaATb
WCKNOYEHMA U3 3anpeTa No 0COO6bIM NPUYMHAM TaK¥Ke U A1 HOBbIX C/ly4aeB POACTBA, T.€. Te, KTO
Ha MOMEHT 3aKN4YeHnss bpaka He MMen HMKAKoro oTHoweHus K Lseuun. 3To cooTBeTCTBYET
TOMY, YTO NPUMEHAETCA K APYrMMm BpaKkam, Ha KOTOPbIe PacnpoCTpaHAEeTCA 3anpeT Ha NpU3HaHKe.

8. MpuHyauTenbHbI 6pak

OueHKa npaBuTenbcTBa: HeT Heo6XOAMMOCTM MEHATb MNpPaBWIa MNPWU3HAHWUA MHOCTPAHHbIX
NPUHYANUTENbHBIX BPaKOB.

OLl,eHKa paccnegoBaHuUA cornacyetca c OLLeHKOl‘;I npaBuUTenbCTBa.

Hanpasnstowue opraubl: MNogasnstouiee 601blMHCTBO HANPABAAOWMX OPraHOB HE BO3ParKatoT
NPOTMB OLEHKW. HeKkoTopble CnpaBoOYHble OpraHbl, AOMUHUCMPAmMuBHbIl cosem OKpyea
3cmepeémaaHo, myHuyunanumem ®azepcma, opeaHulauus «llpasa 0esoyek 8 obuecmeey,
Unizon v Hu wntoxa, HU 3any2aHHAA, HE CYMTAET, YTO BO3MOKHOCTb AeNaTb UCKAOYEHUS U3
3anpera Ha NpM3HaHWe A0/KHA ObITb OTMEHEHa.

MpUUKMHDBI OUEHKN NPaBUTENIbCTBA: 3anpeT Ha NpPU3HaHWe MHOCTPaHHbIX bBpakoB B 3akoHe 1904
rofia pacrnpocTPaHseTCcs U Ha NpuHyauTenbHblie bpaku (rnasa 1, pasgen 8 a, nepsBblit NYHKT 3).
CornacHo 3anpeTy, 6pak c MHOCTPaAHLEM He MPU3HAETCA, EC/IN CYLLLECTBYET BEPOATHOCTb TOTO, YTO
OH Obla 3aKNOYEH MOA NPUHYKAEHMEM. B oTanumne oT apyrmux 6pakos, 3anpeT Ha NPU3HaHME
NPUHyAUTENbHbIX 6PAKOB yXKe AeNCTBOBaN C MOMEHTa ero BBegeHus B 2004 roay, AaXKe eciv Ha
MOMEHT 3aK/Ito4eHNs BpaKka CTOPOHbI HE MME/IM HUKAKOro oTHoweHKA K LLBeuunn. Kak n B cnyyae
C OPYrMMK KaTeropMsaMm WHOCTPaHHbIX OpPakoB, Ha KOTOpble pPacnpoCTpaHAeTcs 3anpeT,
CYLLECTBYET BO3MOXKHOCTb CAeNaTb WCKAOYEHMA M3 3anpeTa. Bo3moKHOCTb 0cBobOXAeHMA
6blna orpaHmyeHa B 2014 roay, U Tenepb TpebyeTca HamMumne ocobbix NpuunH (prop. 2013/14:208

cTp. 25f1.).

Takum 0bpasom, yxKe CcerofHa CTporo perameHTMPOBaH 3anpeT Ha NPU3HAHWE MHOCTPAHHbIX
NPUHYAUTENbHBIX BPAaKOB. BO3MOXKHOCTb ie1aTb UCKIOYEHUS OYEHb OrpaHMyeHa. ckaoueHns
MOTYT 6bITb CAie/1aHbl TO/IbKO B TOM C/ly4ae, eC/1M OTKa3 B NPU3HAHUK B OTA,E/IbHOM C/ly4ae Bneyet
3a coboli cepbesHble NOCeaCcTBUA ANA ULA AU MHbIM 06Pa30M NPeLCTaBNAAETCA HepPa3yMHbIM
HenpusHaHue bpaka.

PaccnegoBaHuMe paccMoOTpPE/IO BONPOC O TOM, eCTb I, HECMOTPA Ha M 6e3 Toro cTporue npasuna,
OCHOBAHWSA AN1A Aa/IbHEWLLIEr0 YXKEeCTOYEHUS PEeryIMpoBaHus, HO MPULLJIO K BbIBOAY, YTO 3TO He
Tak. HekoTopble opraHbl HanpasaeHus, B T.4. Tjejers rdtt i Samhdllet n Varken hora eller kuvad
CYMTAIOT, YTO BO3MOMKHOCTb UCKNIOYEHUS A0NKHA ObITb NOJIHOCTHIO OTMEHEHa.

Kpome TOro, pukcgar 3adBun B CBOEM 3afABJIEHMMW, YTO MPABUTENBLCTBY C/ieAyeT BEPHYTbCA C
3aKOHOMPOEKTOM, KOTOPbIA  03Ha4yaeT, u4YTO BO3MOMHOCTb MPU3HAHMA  AETCKUX U
NPUHYAUTENbHBIX BPaKoB B UCKAOUYUTENbHbIX CAy4Yasx ewe 6onblue orpaHuymBaeTcs ( cTaBKa.
2016/17: CU10 ouko 1, rskr. 2016/17: 189). Mo npeanoxeHuo NpaBUTeNbCTBA 3anpeT Ha
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NnpU3HaHWe AeTCKUMX BpaKkoB BMOCNAeACTBUM OblN YXKECTOYeH U Tenepb No CYyTU COOTBETCTBYET
TOMY, YTO NPUMEHAETCA K NPUHYAUTENbHbIM Bpakam (prop. 2017/18:288, bet. 2018/19:CU4).

MpaBUTENbCTBO pasdenfaeT OLUEHKY pacciefoBaHMA O TOM, YTO HET HUKAKMX YCA0BUI Ans
OANbHENLLEro yXecTouyeHMa nNpaBua B OTHOLEHUM NPUHYAUTENbHbIX 6PaKoB C MHOCTPaAHLLAMM.
Kak nokasaHo B Pasgesie 6, NonHOe yaaneHue KnanaHa HEBO3MOXKHO W HeuenecoobpasHo no
HECKONIbKMM MpUYMHAM. ITO KacaeTcs KaK BbinonHeHua LBeunen cBOMX MeXKAyHapPOAHbIX
06A3aTenbCTB, B YaCTHOCTM CTaTbk 8 EBpONEcKon KOHBEHLMK, TaK U obecrnedyeHunn Toro, YTobbl
OTKa3 B MPU3HAHUKN He MMEesT NMOCNeACTBUIN, KOTOPbIE KaKyTCs HEODOOCHOBAHHbIMU B KaXKAOM
OTAEeNbHOM C/lyYyae, 0COBEeHHO ANA KeHWMH. CneayeT TakkKe NPUHATb BO BHUMAHKE, YTO TO, YTO
cYMTaeTca NPUHYAUTEIbHbIM BPAaKOM, OCHOBAHO Ha YCNOBUAX HAa MOMEHT 3aKntodeHus bpaka u
YTO BOMNPOC O NPM3HAHMM 3TOro Bpaka MOXKeT BO3HMKHYTb MHOIO AEeCATUNETUN CnycTA, Koraa
byayT onpeaeneHbl ycaoBus NpebbiBaHUS KeHLWMHbI B 6pake n Cembsi y Hee Ha TOT MOMEHT
coBCEM Apyras.

TaK)Ke CUYMTaAeTCs, YTO HEe CYWEeCTBYeT YCI0BUM ANA CHUXKEHUs TpeboBaHUM K TOMY, 4YTO
npeacTaBasaeT cobon NpUHyAUTENbHbIN BpaK. ITOT BONPOC paccMaTpMBaICA, KOrAa HeAABHO Obin
npoasieH 3anpeT Ha Mpu3HaHWe [AeTckux 6pakoB. 3aTeM MNpPaBUTENLCTBO 3aABWJIO, YTO
MOHMKEHHbIA MOPOr MOMET MNPUBECTU K CO34aHWMI0 HEYeTKMX [FpaHuL, TOro, 4YTO TaKoe
NPUHyauTeNbHbIM BpaK, M 4YTO TaKoe peryaMposaHuMe He 6yaeT O3HayaTb [0CTAaTOYHO
3ddEKTUBHYIO 3aLLUTY OT AEeTCKUX BpaKkos (prop. 2017/18:288 p . 12 e.). HUKaKMX ApYyrux OLLEHOK

npaBnTenbCTBO ceiyac He Aenaer.

Mo3ToMy NPaBUTENbCTBO CYUTAET, YTO HET HU YCIOBUI, HU HEOBXOAMMOCTU M3MEHATL NPABUAA
NPU3HAHMA MHOCTPAHHbIX NPUHYAUTENbHbIX 6paKkoB. pPaBUTENLCTBO CUYMTAET, YTO KpalHe
Ba)KHO, YTO6bI 06LLECTBO pearnpoBasno Ha Bce GOpMbl YTHETEHMSA YECTH, a TaKKe AeNCTBOBANO
pasiMyHbIMKM cnocobamm NPOTUB NPUHYAMUTENbHbIX BPaKOB, AETCKMX BPaKoB U APYrMX BUAOB
HacUIMA M YrHETEHMA, CBA3AHHbIX C YecTbto. MMOMMMO NpPoYero, MPUMHUMAIOTCA Pas3/INYHblE
3aKoHoZaTeNbHble Mepbl. Hanpumep, BBeAEHbI CeumnanbHoe NpecTynaeHme AeTckoro bpaka (.
4, pazgen 4 «B», YacTb TpeTbs YK) M OCHOBaHMWE ANA yXKEeCToYeHNe HaKa3aHUs 3a NpecTynieHus

13 Nos10BbIX MOTMBOB (rAn. 29, pasaen 2, ctatbs 10 YronosHoro kozekca). Kpome Toro, ceiyac B

annapare NpaBUTENbCTBA rOTOBUTCA AoKNaa «Ocoboe npectynaeHue yectn» (SOU 2020:57).

Kpome TOro, npaBUTENbCTBO CAENAN0 MNOCTOAHHBLIMU pPErmoOHa/IbHble MWUCCUN  OKPYMKHbIX
aAMUHUCTPALMIA MO NpeaoTBpaLLeHMO U Bopbbe C HACUAMEM MYXKUMH B OTHOLLEHMMW KEHLLWH, a
TaK)Ke HaCUAMEM U YTHETEHUEM, CBA3AHHbIMW C YeCTbio. B paMKax 3TOro NnpaBUTENBLCTBO TaKXKe
peLlwmnno caenatb NOCTOSAHHOM rpynny no 6opbbe ¢ HacuAMem u NPUTECHEHUEM, CBA3AHHbIM C
nosoM, Npu agMMHUCTPATUBHOM coBeTe rpadctBa ICTeprérnaHa, KoTopas, Takum obpasom,
CTAaHeT HAUMOHANbHbIM LEHTPOM KOomMeTeHuuu no 6opbbe ¢ HacuaMeM W YrHETEHWEM,
CBA3aHHbIM C YecTbto ( HanpasneHua pacxonos 13 1 16). MHBeCTULMM NPABUTEIbCTBA OCHOBAHbI
Ha noauTnyeckom cornaweHun 2019 roga Mmexay npPaBUTENbCTBEHHLIMU NAPTUAMMK,
LleHTpucTCKOM NapTnen n nnbepanamu. peksmsnt 2020/21:1 ctaTtbsa pacxogos 13). Kpome Toro,

OCYLLECTB/IAIOTCA [OMNOJIHUTE/IbHbIE WHBECTUUMWU ANA NOBbIWEHUA KBaJnduKauum ocobo
nocTpagasLwwmnx cneunanmcros (npon.2020/21: 1

9. bpakK no goBepeHHOCTU
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OueHKa npaBUTeNbCTBa: HeT HeobXxoAMMOCTM MeHATb NpaBuaa nNpusHaHuMA 6pakoB Mo
[0BEPEHHOCTU C MHOCTPaHLAMU.

OueHKa pacciefoBaHUA COBMaAaeT C OLLEHKOM NPaBUTEIbCTBa.

Hanpaensowme opraHbl: Mogasnawowee OONbWMHCTBO — HAMPABAAOWMX OPraHoB  He
KOMMEHTUPYIOT ~ KOHKPETHY  OUEeHKy.  HeKoTopble  oOpraHbl  HanpaB/ieHWs, B
T.4. AOMUHUCMpamueHsblili cosem oKpyaa

OKpye 3cmepeémnaHd, HayuoHanbHAA OpeaHU3ayUSa MPUmMos 014 HEeHWUH U 0esoYyeK 8
LLiseyuu v }eHckoe n1066u Lllgeyuu BO3paXKaeT NPOTUB OLLEHKM M cuYUTaeT, yto TpeboBaHme 06
adpdMANPOBAHHOCTM caenyeT OTMEeHUTb. Unizon cumTaeT, yYTo 3anpeT Ha MPU3HAHWE LO0JIKEH
NPUMeHATbCA 6e3 NpaBa UCKAHYEHNN.

MpPUYKMHBbI OLEHKU NPaBUTENbCTBA
O 6pake no dosepeHHoCMU

Bpak no goBepeHHOCTM 03HaAYaeT, YTo bpak 3aKadaeTcs 6e3 npucyTcTBns obenx cTopoH. Takol
Opak MoKeT ObiTb 3akayeH Mbo nocpeacTBOmM cBaaebHoON uepemoHuu, nrMbo nyTem
noAnucaHMa 6pavyHOro KOHTPAKTa UAM aHaNIOrTMYHOTO AOKYMEHTa.

Bpakun no foBEPEHHOCTM NPOUCXOAAT B HEKOTOPBIX YaCTAX MUPA, B T.4. B KOXKHOM U LleHTpanbHOM
AmepuKe 1 Ha banxHem BocToke.

CornacHo WBeACKOMY 3aKOHOAATEeNbCTBY 3aK/touyeHMe bBpaka no A0BEPEHHOCTU 3anpeLLeHo.
Tpebyetca, 4Tobbl 06€e CTOPOHbLI IMYHO MPUCYTCTBOBANAM Ha cBagbbe. Bpak, 3aK/IOYEeHHbIN C
HapyweHnem aToro popmanbHoro TpeboBaHuA, ABNAETCA HeaecTBuTenbHbIM (1. 4 § 2 Kogekca

0 bpake). Ecnu Bpak HeaencTBuTeneH, 3To O3HAYaeT, YTo npeanonaraemblii 6pak asnsetca
HeAeNCTBUTENbHBIM WU, CNEA0BATE/IbHO, HU B KAKOM OTHOLUEHUM HE NOPONKAAET CYNpPYXKECKUX
NpaBOBbIX NOCNEACTBUN.

C 2014 ropa 3anpeT Ha Npu3HaHMe B 3aKkoHe 1904 roaa Tak»Ke pacnpocTpaHAeTca Ha 6paku no
AoBepeHHOCTU (rnaea 1, pasgen 8 a, NnepBblit MYHKT 4). ITO 03HaYaeT, YTo BpakKy, 3aKNOYEHHOMY
B COOTBETCTBMM C MHOCTPAHHbIM 3aKOHOAATENbCTBOM, AO/MKHO OblTb OTKA3aHO B NMPU3HAHUM,
€C/IN CTOPOHbI He NPUCYTCTBOBA/IM HA MOMEHT 3aKatoveHma bpaka 1 xota bbl 0gMH M3 HUX Bbin
Ha TOT MOMEHT rpaxkgaHnHom Lseunn nam npoxusan B LUseumn. Kak 1 B cnyvae ¢ gpyrumu
MHOCTPaHHbIMM BpaKkamu, Ha KOTOpble PAcNpPOCTPAHAETCA 3anpeT Ha Npu3HaHue, CylecTByeT
BO3MOXHOCTb OCBOOOXAEHWMA OT 3anpeTa No 0CoH6bIM NPUYMHAM. BO3MOMKHOCTb UCKAOYEHUA
O0/1KHA MPUMEHATLCSA O4EeHb OrPaHNYMUTENBHO. TOT GaKT, YTo BpaK bbla 3aKAUYEH 40O6POBOJIBHO,
He CYMTAEeTCA AOCTaTOYHbIM OCHOBaHWEM ANA Npu3HaHuA (nonoxeHne 2013/14:208 ctp. 35 ¢.).

TpebosaHue o npuHadnexcHocmu K Llleeyuu 0158 bpakos Mo 0ogepeHHOCMuU He 00aXHO bbimb
OMMEHEHO.

PaccnepoBaHue paccmoTpeno BONPOC O TOM, €CTb /1IN OCHOBAHMA A1A NPOSJEHUA 3anpeTa Ha
npu3HaHue HpPaKoB No JOBEPEHHOCTU 3a pybexom, HO MPULLJIO K BbIBOAY, YTO BCE PaBHO cneayeT
TpeboBaTb, YTOObI O4HA M3 CTOPOH Ha MOMEHT 3aKato4eHnsa bpaka nmena ceasb co Lseymeit.
ana Toro, ytobbl B MpU3HaHUKM 6blNO OTKa3aHO. BO/MBLWMHCTBO OpPraHoOB HamnpaBieHUA He
BO3ParKatoT MPOTUB OLLEHKM pacc/ieoBaHMA. HeKoTopble opraHbl HanpaBaeHus, B T.4. LL/sedcKkoe
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HeHcKoe n1066u n HayuoHan6HAsA 0p2aHU3AUUA HEeHCKUX MPpumos U nputomos 0158 0e8o4eK 8
Llseyuu cumTatoT, 4To TPpeboBaHME O COEAUHEHUM CneayeT OTMEHUTb, Y4UTbIBAA PUCK TOTO, YTO
peyb MOXKeT UATU O NPUHYAUTENbHOM Bpake.

MpaBUTENbCTBO 3aABASET, YTO Paccie0BaHMNE HE 3aHMMAI0Cb STUM BOMPOCOM, NMOCKO/IbKY 6b1N10
3aMe4yeHo, 4YTO KOJIMYecTBO 6GpakoB MO [OBEPEHHOCTU YBEAWYMAOCb MAM 4YTO BO BpeEMSA
3KCNepTU3bl NO NPU3HAHMIO BO3HMKAM NpobiemMbl, CBA3aHHbIE C HUMU. MPOCTO YacTblo MMUCCUM
paccnegoBaHua 6bl10 NPoOaHaAM3NPOBaATb, YTO ByAyT O3HaYaTb U3MEHEHUA B MOAMramMMU MO
OTHOLIEHMUIO K APYrMM MHOCTPaHHbIM Bpakam, KOTopble He npu3HatoTca B LUseunn, n pewmnts,
€CTb /1M OCHOBaHWSA Npeanaratb COOTBETCTBYOLME U3MEHEHUA U B OTHOLIEHMM HUX. YTO KacaeTcs
6pakoB NO AOBEPEHHOCTU, CNEACTBUE, KaK Y)Ke TOBOPM/IOCH Bbille, AAET OLEHKY, 4To Ntobble
N3MEHEHWs He onpaBAaHbl.

Bpak no [0BEpPEeHHOCTM OT/NMYAeTCA OT APYrMX WMHOCTPAHHbIX OpakoB, HA KoOTopble
pacnpocTpaHAeTCcA 3anpeT Ha Npu3HaHue. 3anpeT Ha npu3HaHwe 6pakoB MO AOBEPEHHOCTU
HanpasaeH AnLWb Ha popmbl 3aKkNto4eHUA Bpaka, a He, Kak B cayyae ¢ Apyrumu bpakamu, Ha To,
yto 6paK 3anATHaH KakKum-nMbo maTtepuanbHbiMm "HepocTtaTkom". MHorme 6paku no
[0BEPEHHOCTN OCHOBAHbI HA JO06POBONBHOCTU M MO YBAXKUTENBbHBLIM NPUYMHAM 3aKNHOYAIOTCA
6€e3 MYHOro M OAHOBPEMEHHOTO MPUCYTCTBUA. Hanpumep, MOXKeT CAy4YnTbCA TaK, YTO OAWNH U3
CYNpyros He CMOT y4acTBOBAaTb B CBaAbbe 13-3a BOEHHOM CNy»KObl MU THOPEMHOTO 3aK0YEHNA
WA WK3-32 TOrO, YTO Yy HEro WAW Hee eCTb OrpaHMYeHUA B MpaBe WAM BO3MONKHOCTU
nytewecTtBoBatb ( COY 2012:35 ctp. 245 ¢.). Kpome Toro, 6paku No AOBEPEHHOCTU paspeLleHbl

3aKOHOM U NMPOUNCXOLAT B PA3HbIX YaCTAX MUpPa.

MpaBUTENbCTBO, KaK W CNeacTBue, CYUTAeT, YTO Ha 3TOmM ¢oHe HenpusHaHuve 6pakoB no
[OBEPEHHOCTUN, KOrga Ha MOMEHT 3akatoveHnsa bpaka He Gblo HUKaKoM cBA3K co Lseuuei,
BbIMIAANT HEOMPaBAaHHOM W YPE3MEPHO HaBA3YMBOM MEPON. YUUTbIBaA 3HAYUTE/IbHbIN
OrpaHUYUTENbHbIM XapaKTep BO3MOMKHOCTM OCBODOOXKAEHMA, MHOMMM A0OPOBObHbLIM BpaKkam,
3aKH0YEHHbIM MO A0BEPEHHOCTM Ha 3aKOHHbIX OCHOBAHMSAX, byAeT 0TKa3aHOo B MPU3HAHWUK, eCn
TpeboBaHMe O coeaMHeHUM ByaeT oTMeHeHo. ITo byaeT MMeTb peasibHble U HeraTMBHbIEe
nocneacTBUA 415 COOTBETCTBYOLLMX UL, KOTOPble NepeeskatoT B LLBeuunto B bpake n 6e3 Kakoin-
nmbo npeaplaylwien cBasm 34ecb. B ¢BA3M ¢ 3TMM NPaBUTENbCTBO CYMTAET HelenecoobpasHbIiM
Y)KecToueHMe npaBua NPU3HAHUA Takux BpaKkoB. ToT daKT, yTo 6paK MO AOBEPEHHOCTU, He
UMeELWMN NpeaBapuTenbHol cesasm co Lseuneit, bbin 3aK104EH HEAOCTAaTOYHO A406POBO/IBHO,
MOYHO NPUHATb BO BHMMaHWE, KaKk 3TO 6blJI0 A0 CMX NOp, NyTeM NMPUMEHEHMA 3anpeta Ha
NpW3HaHWe NPUHyAUTENbHbIX OpPakoB; B cnyyae BepoATHOCTM TOro, YTo 6pak No fOBEPEHHOCTU
3aK/0YEH NoA NPUHYXKAeHMeM, BpaK He NpusHaeTca.

B uesnom, N0 MHeHWIO NPaBUTENbCTBA, NOJIOXEHUA O NPU3IHAHUU 6paKOB no 0OBEPEHHOCTU C
MHOCTPaAHUaMMN HE O0/1KHbI ObITb U3MEHEHDI.

10. NposepKa Bnactamu

OueHka npasutenbcTBa: [1OpALOK PAacCCMOTPEHUA BAACTAMM  BOMPOCOB O MNPU3HAHUU
MHOCTPAHHbIX 6paKOB AO0/1KEH 6bITb COXpaHeH.

OueHKa paccnenoBaHUA COBMagaeT OLLEHKOM npaBuUTeENIbCTBA.
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Hanpasnstowue opraHbl: H1 04MH HaNPaBASAOLWMIM OpraH He BO3paXKaeT NPOTMB OLLEHKMU.

CmokaonbmcKuli  yHusepcumem  (opuduyeckuli  ¢paKynbmem) Bbi3biIBA€T  COMHEHME
BO3MOHOCTb NOAa4M 3aABUTE/IBHOTO MCKA OTHOCUTE/IbHO CYLLECTBOBAHUSA BpaKa B cnyyae, ecnm
ob6a cynpyra coriiacHbl C TEM, YTO OHM KENaoT 3aKNto4eHUs Bpaka bbiTb MPU3HAHHbLIM.

Mo3ToMy B YHUBEPCUTETE CYUTAIOT, YTO 3aKOH CAeAyeT YyTOUHUTD.
MpPUYKMHBbI OLEHKU NPaBUTENbCTBA
O nposepke snacmeli

Bonpoc o Npu3HaHMM MHOCTPAHHOIO bpaka MOMKeT PaccCMaTpPMBaTbCA B Pa3HbIX KOHTEKCTax U
pa3HbiMK opraHamu. OB6bIYHO 3TOT BOMPOC PacCMaTPMBAETCS B Ae/le O PerucTpaumm akToB
rpa*kAaHCKoro coctosaHMAa B HanoroBom areHTCTBe. TaKKe MOMET BO3HWKHYTb BOMPOC,
HanpuMep. B Cly4yae NoNyYeHUs BUAA Ha KUTeNbCTBO B MuUrpauMoHHOM areHTcTBe LUBeuum nnu
B pamMKax NpPoBepKM GUHAHCOBOWM NOMOLLM 1 NOCOOUIA, MPOBOAMMON COLMANbHBIMU CAyXKbamu,
AreHTCTBOM COLMa/IbHOTO CTpaxoBaHUA M [EeHCMOHHbIM areHTcTBOM. [lepecmoTp B obuiem
aAMUHUCTPATMBHOM CyZE MOXKET TaKyKe MPOU30MTM Mocsie 06)Ka/sioBaHMUA peLleHua opraHa
BNACTHU.

Kak npasunio, pelieHne o4HOro opraHa He aBaseTca 06A3aTeNbHbIM 41 PACCMOTPEHUS APYTUM
opraHom B 6osiee nosgHem KoHTekcTe. Hanpumep, LLiBeackoe Hanorosoe ynpaB/ieHUe MOXKeT
NPWHATb peLleHne He PerMcTPUpPoBaTb MHOCTPAHHbLIN 6pak B 3AICe, TOrga Kak obLwnii cya B CBA3K
c bonee no3gHMM paccMoTpeHWem, Hanpumep, 6paka € WMHOCTPAHLEM. HacneACTBO MM
cofepyKaHMe MOryT y4UTbIBATb, YTO CYLLECTBYIOT 0COBble NPUYUHBI ANA NPU3HAHMA BpaKa B 3TOM
KOHTEKCTe M, cnefoBaTeslbHO, OnpesesieHHble lopuanyeckme nocneactsns. Takmm obpasom,
BOMPOC NPU3HAHWA MOXKET CTaTb aKTyasibHbIM KaK OA4MH M3 NpezBapuTe/ibHbIiM BONPOC, T.€. B
cnopax B cyae obwen opucaMkuMm o, Hanpumep, Hacneactse. OnpeaeneHue
nperauLManbHOro BONpPoca MMeeT LeHTpasibHOe 3HaYeHue A/1A OLEHKM OCHOBHOro BOMpoca
Aena, Ho He UMeeT PULNYECKOM CUbl B PYTMX KOHTEKCTaX.

Kpome Toro, cynpyr, *KenawLwmin OKoOHYaTeIbHO PewnTb BOMPOC O AeNCTBUTENIbHOCTU BpaKa B
Lseumun, meeT B onpeneneHHbIX Cay4yasx BO3SMOXKHOCTb NOAaTb UCK MPOTMB APYroro cynpyra
ANA onpeaeneHns Toro, Yto bpak cyuiectsyet uam Het (14 Bs1.1 1 2 §§ BpayHbIi KOAEKC).

Kakoin nopsaaoK paccMOTPeHWs BOMPOCOB MPU3HAHMA MHOCTPaHHbIX 6GpakoB Obln 3aTPOHYT B
page npeaplaywmx 3akoHodaTtesbHbiX Aen (cpeau npodero prop. 2003/04:48 crp. 34, 6er.

2018/19:CU4 cTp. 13bet. 2018/19: CU4 cTp. 13). B cBA3M C pacCMOTPEHMEM MOCAeAHEro Aena

KomuTeT no rpaxaaHCKMM genam 3asaBWJ/1, YTO NPeAnoiaraeT, YTo NpPaBMTE/IbCTBO BO3bMET Ha
cebs MHMLUMATUBY PaCCMOTPETL 3TOT BONpOC B noaxoasuiee spemsa ( peksmsnt 2017/18:288 ctp.
30 v npeanoxkenne 2013/14:208 ctp. 37 f.,

Aelicmsyrowas npoyedypa nposepKu 8aacmamu 00a4HA 6biMb COXPAHEHAa.

CneactsvMe paccmoTpeno npoueaypy pPacCMOTPEHMA BAACTAMM  BOMPOCa O MPU3HAHUK
MHOCTPaHHbIX OpakoB W coobWMAO, KaK OHa ocyliecTBasetcs U paboTaeT. [0 MHeHUIO
CNeACTBUA, HE BbIACHWUNOCD, YTO TO, KaK CerogHA NpoxXoauT NPoBepKa ANA NPU3HaAHUA, MOro bbl
co3aaTb Kakne-nnmbo npobaembl Ha NPaKTUKe. B NpaBUTENbCTBE, KaK U B CNeACTBUM, CYUTALOT, YTO


https://lagen.nu/1987:230#K14
https://lagen.nu/1987:230#K14P1
https://lagen.nu/1987:230#K14P2
https://lagen.nu/1987:230
https://lagen.nu/prop/2003/04:48#sid34
https://lagen.nu/bet/2018/19:CU4#sid13
https://lagen.nu/bet/2018/19:CU4#sid13
https://lagen.nu/bet/2018/19:CU4#sid13
https://lagen.nu/prop/2017/18:288#sid30
https://lagen.nu/prop/2017/18:288#sid30
https://lagen.nu/prop/2013/14:208#sid37

no pesy/nbTaTam NPOBEPKM AO0CTAaTOUYHbIX OCHOBAHWM AN UBMEHEHUSA NOCTAHOBAEHUA HeT. Hu
OAMH OpraH HanpaBAEHUA He BO3ParKaeT NPOTMUB TaKOW OLLEHKMU.

ANbTEPHATUBON PACCMOTPEHUIO OpraHamu BJ/IaCTM BOMPOCA O MPU3HAHUW B KOHKPETHOM
CUTyauuu, B KOTOPOM OH BO3HWMKAET, MOrn0 Obl CTaTb NpPeAoCTaB/lieHMe ChneunanbHo
Ha3HaYeHHOMY OpraHy Takoi NO3uLMM No BOMPOCam NPU3HAHUA MHOCTPaHHbIX 6paKoB, KoTopas
npuobpeTaeT PUANYECKYIO CUNY B APYIMX KOHTEKCTAX, r4e BONPOC O NPU3HAHUN MHOCTPAHHbIX
6paKkoB NpMobpeTaeT PUAMUYECKYIO CUNY. BPaK MOXKET UMETb BaXKHOE 3HaYeHue.

Takas [0roBopeHHOCTb, BepoATHO, Mmoraa b6bl cnocobcTBoBaTh 6osiee eguMHoobpasHomy
PacCMOTPEHUIO, U NOAAM CTano bbl ACHee, YTO NPUMEHMMO K MX Bpaky. OAHaKo 3TO He
yAOBNETBOPUT TpeboBaHMAM TMOKOCTM, HeobxoAMMOW ANA MNPUMEHEHMA MONOXKEHUA O
HenpusHaHuKu. [encTByOWMA NOPAAOK O3HAYaeT BO3MOXHOCTb 0COBOro y4yera MHTEpecos
YA3BMMOTO /MLUA B KOHKPETHOW cuTyauuu. Hanpumep, HanoroBoe areHTCTBO MOXKeT
3aperucTpmpoBaTb bpak C MHOCTPaHLLEM, TOrAa Kak obwmin cya npu ropasgo 6onee nosgHem
paccMOTPEHUU, Hanpumep, 6paka ¢ MHOCTPAHLEM. HAc/leA0BaHMA, MOTN Obl Y4UTbIBATb, YTO
CYLLECTBYIOT 0CObble NMPUYMHBbI AN NPU3HAHMA BpaKa B 3TOM KOHTEKCTe M, C/ie40BaTesbHO,
onpeaeneHHble puamMyeckme nocneacTsms.

OnucaHHbIA  aNbTEPHATMBHLIN  peXum 06A3aTeNlbHO A0/KEH NPUMEHATbCA KO  BCEM
MHOCTPaHHbIM BpaKkam, a He TOJIbKO K HEKOTOPbIM CaydYasam nonmramuu. Mpu obuiem 3anpeTe Ha
Nnpu3HaHWe He TONAbKO MOAUFraMWU, HO U CAy4aeB KPOBHOMO pPOACTBA WU  AETCKUX WU
NPUHYAUTEIbHbIX OPAKOB, a TaK¥Ke BeCbMa OrpaHMYeHHOM KamnaHe, BOMpoc 0 NpM3HaHMM bpaka
Ha NpaKTUKe TaKKe byaeT NogHMMATbCA INLLb B CBA3U C HEOBXOAMMOCTbIO AaTb BO3SMOXKHOCTb B
KOHKPETHOM CUTyauuMm onpeaeneHHoe topuamyeckoe 3HayeHme bpaka. Hanpumep, co CTOPOHbI
HanoroBoro areHTCTBa B OY€Hb PeAKMX C/Ay4Yasx LenecoobpasHo npumeHaTb KnanaH (SOU
2017:96 cTp. 112). Takmum obpas3om, BpAA M BO3SHUKHYT YCA0BUA ANA NPU3HAHUA TaKoro bpaka

CO BCEMW €ro HPUAUYECKMMMU MOCAEACTBUMAMM pPa3 M HaBCErga M Ha paHHeN cTaauu, Kak
[,0roBOPEHHOCTU ¢ 0cobbIM BAACTb NpeanoaoXxuaa b6bl. OpraHom, KOTOPbIN B 3TOM cnydae byaet
6anxke Bcero, 6yaer Hanorosoe areHTCTBO. PaccnefoBaHMe Tam  CErOAHA KpaTKoe U
COCPefOTOYEHO MMEHHO Ha TOM acneKkTe, KOTOpPOro Kacaetca aeno. lNposBegeHne NOAHON U
BCECTOPOHHEW 3KcnepTM3bl Bpaka M Bcex ero BO3MOXKHbIX IOPUANYECKMX NOCNEeACTBUN B XOA4e
AaNnbHeMNLWero COBMECTHOIo MPOXMBaHUA CTOPOH MoTpebyeT COBEpPLUEHHO WMHOFO npouecca.
[axe B 3TOM C/nyyae OLEHKa [O0/MKHA OyAeT B 3HAUYMTE/NIbHOM CTEeNeHW OCHOBbLIBAaTbCA HaA
NPeAnoIOXKEHUAX U BEPOATHOCTAX. BMecTo 3Toro paspelleHune pelwaTb BCe BONPOCHI MPU3HAHUSA
B pamkax 6onee nonHoro cyaebHoro nepecmoTpa  ABAAETCA  HEBO3MOMHbIM WU
HeuenecoobpasHbIM.

B cnyyae, eciv Bonpoc 0 AeNCTBUTENbHOCTM MHOCTPAHHOIO 6paka BCe-TaKuU HEACEH, YXKe eCTb
BO3MOXHOCTb PacCMOTpPeTb Aeno B obuwem cyae (rnasa 14) , pasgen 2 BpayHoro Kogekca ).

PeweHwne no aeny o6 ycTaHOB/IEHUUN TOTO, YTO BpaK AEeNCTBUTENIEH NN HEAEUCTBUTENEH, UMEET
IOPUAMYECKYIO CUAY BO BCEX APYrMX KOHTEKCTaX, rAe 3TOT BOMPOC MMeeT CyLlecTBEHHOe
3HauyeHne. CMoKaoabMcKuli yHusepcumem otaaeT cebe oT4YeT B TOM, YTO TaKOW AeKNAPaTUBHbIN
NCK MOXeT bObiTb NpeabaABAeH TObKO B GOpMe crnopa Mmexay cynpyramu, a He B dopme
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COBMECTHOro 3aasneHuA. B pamkax gaHHOro 3aKoHoO4aTeNbHOro BOMPOCa He npeacTaBasaeTcA
BO3MOXHbIM MPOACHUTb CUTYALLUIO C 3TUM BOMPOCOM.

B uenom, no oueHKe MPaBUTENbCTBA, HbIHEWHAS CUCTEMA MPU3HAHMA MHOCTPaHHbIX BpakoB
ABNAeTCcA ageksaTHoOW. Tem 6osnee, 4YTO B 3TOM 3aKOHOMPOEKTe NpPesyCMOTPEHbI
[OMONHUTENIbHbIE OrPaHMYEHMs Ha BO3MOXKHOCTb MPU3HAHMA TakWx 6pakos. [oatomy
[AeNCTBYIOLWY0 NpoLeaypy NPOBEPKM BAACTAMU MEHATb He cienyeT. KOHeYHOo, BaXKHO, YTOObI
BNACTU B XO4€ PACCMOTPEHMUA ACHO PA3bACHANM CTOPOHAM, YTO O3HAYaEeT NPU3HAHWE UM OTKa3
B MPW3HAHMM B J@HHOM C/ly4ae U B LLeJIOM.

11. Bo3MOKHOCTb NPOKYpOpa Nnoaartb UCK O pa3sBoae

MpepnoxkeHne npasBUTeNbCTBA: Heo6xop,wv\o YTOYHUTb, 4YTO cCneunasibHble MNOJI0OKEHNA O
HemeagneHHOM PaCTOpPXKEeHUU 6paKa B8 bpayHom Koaekce B CAyYdaax NPpUHYyAUTENBbHbBIX U AETCKUX

O6paKoB, a TaKKe B C/ly4yasnX KPOBHOro poACTBa M NOJIMFaMUK PACMPOCTPAHAIOTCA TaKXKe Ha
MHOCTPaHHblEe TaKne Bpaku.

OueHKa npaBuTenbCcTBa: [IpaBo NPOKypopa MoAaBaTb Ha PasBoA4 B OTHOLWEHUM TaKuX
MHOCTPaHHbIX 6PaKoB He A0/MKHO BbiTb IMKBUANPOBAHO.

MpepnoxeHne paccnepoBaHUA HE COOTBETCTBYET OLUEHKe npaBuTenbctBa. Cneacteue
npeAnoaaraeT, YTO MPaBO NPOKYpPOpa Ha NO4aYy UCKA O Pa3BoAe He AO/IKHO PacnpOCTPAHATLCA
Ha BpPaKKW C MHOCTPAHLLAMM, @ BMECTO 3TOro C/ieAyeT YKa3aTb HA TO, YTO MOJIOKEHWUS O TOM, YTO
Takue 6pakm He NpusHatoTca B LLBeuunn B onpeaeneHHbIx cydasx, CoOAeprKaTcs B 3aKoHe 1904
roaa.

OpraHbl HanpaBneHuA: HECKONbKO OpraHoOB HanpasneHua, T.e. AnennayuoHHelli cyo
Femebopaa cunTaeT, YTo cAeayeT YTOUYHUTb, YTO NMPABO CTOPOH Ha HEMEA/IEHHbI Pa3BOA, TaKKe
NPUMEHUMO K BpaKam C MHOCTPaHLAMM.

MpuuMHbI NPEeAN0XKeHUA NPaBUTENbCTBA U OLLEHKA
O mMeHoBeHHOM pa3zeode HEKOmMopbix bpakos

B EpayHOM KOZEeKCe MMetoTCA cneymanbHble NOOXKEHUA O pacTtopXxeHunn 6paKOB, 3aK/TIOYEHHDbIX

HECMOTPA Ha Ha/n4ymMe NPensTCTBUIN K 3aK/IOYEHUI0 Bpaka MAM ecin cynpyr 6bin BbIHYXKAEH
BCTYNUTb B 6pak (rnasa 5, pasgen 5, nepsbin ab3au). Cynpyr MMeeT NpaBo Ha HEMEAJIEHHbIM
pa3Bog, T.e. 6e3 npeaBapUTENIbHOrO NEpPMoAa Pa3MbIL/IEHUA, €C/IU CYLLECTBYET BEPOATHOCTb
TOro, YTO OH OblN MPUHYKAEH K BCTYMN/IeHUIO B Bpak MAM ecnu cynpyr BCTynua B b6pak Ao
poctuxeHuns 18-netHero Bo3pacTta. Kpome Toro, Kaxablin U3 CynpyroB MMeeT NpaBo Ha pa3Boj,
6e3 npeaBapuUTENbHOrO PAaCCMOTPEHMUA, eCN BpaK Obln 3aKNOYEH, AAXKE eCNU CYNPYTN ABAAIOTCA
POACTBEHHMKAMM ApYyr APYyry B MNPaBW/IbHOM BOCXOASLWEM WM HUCXOZALEM MopsaaKe WAu
ABNAIOTCA MOMHOPOAHLIMM OpaTbAMM U cecTpamu. TO Ke camoe NpuUMeHaeTcs, ecan bpak
3aK/IOYEH, XOTA OAWMH M3 CYMNPYroB Y)Ke CcOoCTosn B Opake M npeaplaywnit 6pak He 6bin
PaCTOPrHyT, T.€. B C/ly4ae NoJuramum.

YKa3zaHHble MON0XKEHNA O Pa3BOAe HanpasieHbl Ha BpakK, 3aKNOYEHHbIe NyTeM 3aKAHYeHMUs
6paka B LWBeACKOM opraHe BnacTu. Ecam cynpyrm vMmeroT A0CTaTOMHO MNPOYHYK CBA3b CO
LLiBeunei, NoONoOXKeHUa O NOAroTOBUTENbHOM paboTe MOryT 6biTb MPUMEHEHbl U K Bpaky,
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3aK/IIOYEHHOMY 33 rpaHuMLEen B COOTBETCTBMM C MHOCTPAHHbIM 3aKoHoaaTenbctBoM. OAHaKo
NpPUMeHeHWe NpaBua K MHOCTPAHHOMY OpaKy npegnonaraet, YTO MMeHHO 3ToT BpaKk 3pecb
npusHaH (prop. 2003/04:48 cTp. 49) . 9TO COOTBETCTBYET TOMY (aKTy, YTO MPM3HAHHbLIN Bpak

O3Ha4aeT, 4YTO OH nNpPU3HAETCA AeﬁCTBMTeﬂbeIM KaK 6paK C BblTeKawWMMn U3 Hero
ropnanvyeCcknmum nocneactsnamm, Hanpmmep: MMeHHO ropnanvyeckmne nocneactesuma passoa.

Mpaso npokypopa 8036ydums deso o pazeode 8 OMHOWEHUU UHOCMPAHHbIX BPaKo8 00HCHO
66/mb CoXpaHeHo.

B yKa3aHHbIX C/ly4aax NPOKYPOP MOXKET TaKKe NpeabaBUTb UCK O PAaCTOPXKeHUN bpaKa (r1asbl 5
§ 5 nyHkTa Tpetbero Kogekca o 6pake) . MonoxeHne o npaBe MPOKYpPOpa BbICKA3bIBaTbCA

ABnAeTca HeobA3aTeNbHbIM. TakMm 06pasom, peleHuto NpoKypopa O BO3OYyXKAEHMM WCKa
[OIKeH npeawectsoBaTb 6anaHC MHTepecoB, NPU KOTOPOM HeObBXOAMMO YYWUTbIBATb, KaKkue
HeraTMBHble MNOCNEeACTBMA MOMKET MMEeTb MPUHYAUTE/bHbIA Pa3Bo4 ANA /UL, KOTOPbIX OH
3aTparmsaeTt. HauucneHuna, KoTopble peanusytoTca B COOTBETCTBUM C 3TUM MOJIOXKEHUEM, BO
MHOFOM COBMAZAlOT C OCTaTKaMW, KOTOpble AONXHbl ObiTb MPOM3BeAEeHbl B COOTBETCTBUM C
3anpeTom Ha npusHaHue B 3akoHe 1904 roga. OgHaKo 3anpeT Ha NpM3HaHMe pacrnpocTpaHAeTcA
M Ha 6pakM NO AOBEPEHHOCTU C MHOCTPAHLAMM, HA KOTOpble HE PACcnpPOCTPAHAETCA NpPaBo
NPOKypopa Ha anennaumio.

Mo AaHHbIM CNeAcTBUSA, Ha NPAKTUKe He ObIBAeT C/lydaeBs, Korga npoKypaTypa Bo3by»KaaeT aena
O pa3BoZe B OTHOLWIEHMW MHOCTPaHHbIX GpakoB. BMecTo 3TOro OHM paccmaTpusatloTca B
COOTBEeTCTBUM C npaBunamm 3akoHa 1904 roga. MNpu aTOM cnencTeme yTBepKOaeT, YTo ecsin B
3TOW CTPaHe eCcTb YCNOBUA ANA NpU3HaHMA bpaka, WBeeacKana NPoKypaTypa He NPMHUMAET Mep Mo
ero pactopxeHuto. [oaTomy cneacteme npeanaraet, YTobbl NPaBoO NPOKypopa Bo3bYAUTb AEN0
O PacTOpP’KeHUM BPaKOoB, 3aK/OYEHHbIX, KOrda KTO-TO Y)KEe COCTOMT B Gpake, U apyrux dopm
OpaKka, NpPeayCMOTPEHHbIX 3TOW CTaTbei, He PaCMPOCTPaAHANOChL Ha OpaKuW, 3aK/OYEeHHble B
COOTBETCTBMUM C MHOCTPAHHbIM 3aKOHOAATENbCTBOM.

MpaBo nNpPOKypopa Ha pPa3BoA B OTHOWEHUUM MWHOCTPAHHbIX OPaAKOB MNPAKTUYECKM He
ncnonb3lyetca. B ceeTe TOro, 4To 3anpeT Ha NPM3HaHMe ceryac NpoaneBaeTcA, He0bxoAMMOCTb
CTaHOBMTCA elle meHblue. COXpaHeHMe U YTOYHEeHMEe NOJIHOMOYMI MPOKypopa BO3OyKAaTb
pa3bupaTtenbcTea No 3TMM Aenam He byaeT HanpaBaAeHO Ha To, YTOObl 3aCTaBUTb MPOKypopa
AencTBOBaTb B 60NbLIEM KOIMYECTBE AeN, YeM paHblie. [paBUTENbCTBO, O4HAKO, MONATAET, YTO
yXKe TOT GaKT, YTo NPOKYPOpP MMeEeT NOJIHOMOYNA BO3OYKAATb YrONOBHOE AEe/10, CUTHANN3UPYET
CTOPOHAM M APYITMM NMLAM O TOM, KAKOBO MHEHMe obliecTBa 06 3TuUX bpakax. ToT daKT, uyto
NpaBo €/10Ba He BblJI0 UCNO/Ib30BAHO, HE 03HAYAET, YTO OHO He MMeeT 3Ha4YeHuUA. OH BbipaKaerT,
41O 06LLECTBO HECET OTBETCTBEHHOCTb M 3aMHTEPECOBAHO B MPOTUBOAENCTBUMN STOMY TUNY Bpaka.
Mo MHEHWMO NPaBUTENBbCTBA, HENb3A UCKAKYATb BO3MOMXKHOCTb BOSHUKHOBEHMUA CUTYaL MU, KOr4a
BO3HMKHET HEOHXOAMMOCTb MPUHATUA MPOKYPOPOM MEpPbl MO PACTOPMKEHUIO MHOCTPAHHOTO
6paKa, KOTOpPbI HE CYUTAETCA XKenaTesbHbIM B 0buecTse. 370 6b110 Obl, HANPUMEp, BNOJHE
BO3MOMHO, YTO ¥eHe yaacTca 40buTbcA Npu3HaHuA 6paka, HO B ee Ky/bType He XBaTUT CMeN0CTH
nogatb 3asAB/fieHMe O pas3Bofe, M MNO3TOMYy OHa o06patuTcA 33 MNOMOLWbH K
NPOKypopy. HaUUOHA/IbHAA 0pP2aHU3AYUA HEHCKUX MPpUOMmMo8 U nputomos 074 0eso4YyeKk 8
Lllgeyuu TaKkKe OCO3HAET, C KaKUMMWU TPYAHOCTAMM CTANKMBAIOTCA KEHLUMHbI NPU BbiIXoAe M3
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nosvrammn. Mo MHEHUIO NPaBUTENLCTBA, NPABO BbICKA3bIBaTbCA TaKMM 06pa3om npeacTaBaseT
coboi OKOHYaTeIbHY cucTemy 6e30NacHOCTM A5 NPeaoTBPaALLEHMA HeXKenaTebHbIX OpaKoB.

Ha sTom ¢oHe, N0 MHEHWIO MPaBUTENbCTBA, NPABO MPOKYPOPA BbICKAa3blBAaTbCA MO MOBOAY
MHOCTPaHHbIX BPAKOB LONKHO BbITb COXPAHEHO.

Cnedyem ymo4YHume, 4Ymo crieyuasibHele T10/10HeHUA O HemeOo1eHHOM ,DCI3800€ makxe
NMPUMEHAKMCA K 6pGKCIM C UHOCMmpaHuyamu.

Kak yKasaHo Bbllwe, npasuaa 5 1. Pasgen 5 Kogekca o 6pake o HemeasieHHOM pa3BoAe TaKKe

NPUMEHAETCA K NPU3HAHHbIM MHOCTPAHHbIM Bpakam. ITO BblpaXKaeTca B MOATOTOBUTE/IbHOM
paboTe No BBeAEeHWIO 3anpeTa Ha npusHaHue (noan. 2003/04:48 ctp. 49). MpaBUTENLCTBO

paccmoTpeno obpallleHMe B 3aKOHOAATE/IbHbI COBET, aHaNorM4yHoO AnenasayuoHHsIl cyd
Femebopea, 4TO 3TO cnepyeT YTOUHWUTb B NYHKTe. 3aKOHOOamesbHbIl cogem CYUTAeT Takoe
pas3bACHEHME HeOobOCHOBaHHbLIM, MOCKO/bKY MPaBUTENbCTBO HE peanusyeT NpeanoXKeHue
cnencTsma 06 OTMeHe NpaBa NPOKYPOpPa BbICKa3blBAThCA.

Mo MHEHWIO NPaBUTENbLCTBA, BAXKHO, YTOObI TOT, KTO XOYET NONOXKUTb KOHEeL, AeTCKMM BpaKkam ¢
WMHOCTPAHUAMK, MPUHYAUTENbHBIM Opakam WAM  NOAUFAMWUKW, MOT  MHUUMMPOBATL WX
pacTopkeHue 6e3 npeaBapuUTeNbHOrO pasmMblluneHus. Mo3TOMy BaXKHO, 4TOBbI Bbl10 ACHO, YTO
3TOT pasfen TaKKe MPUMMEHMM B OTHOLEHMW MNPU3HAHHbIX TaKMX WMHOCTPaHHbIX 6pakos.
CoobparkeHnsa cneacTsma, Kak ykasbiBaeT HOpuauuyeckuii COBeT, COCPeAoTOYeHbl Ha npase
NPOKypopa BbICKa3biBaTbcA. O4HAKO OTCYTCTBME ACHOCTU B OTHOLUEHWUM NMPUMEHUMOCTM 3TOTO
NOJIOXKEHUA K Bpakam C MHOCTPAHL,AMM, KOTOPOE NOAYEPKUBAET paccneoBaHNe, 0COBEHHO B
CBEeTe CTPYKTYypPbl 3TOr0 pa3zena, Henb3sA PasyMHO CYMTATb OFPAHUYEHHbIM OA4HOM U3 HECKO/IbKMX
CTOPOH, UMELWMX NPaBo Ha cyaebHbI UCK. NOCKONbKY TeNepb NPaBUTENbCTBO COXPAHAET 3a
NPOKYPOPOM NPaBO C/0BA, HE B NMOC/NEAHIOK o4epeab NO TON NPUUYMHE, YTO OTAEe/IbHAA CTOPOHA
[OMKHA MMeTb BO3MOXKHOCTb 06paTUTbCA K HemMy 3a MOMOLLbIO B pacTopxeHun 6Opaka,
Heobxo4MMOCTb pa3bACHEHWUI NpeacTaBAaeTcA ropasno b6osee cywecTBeHHON.

Ha atom ¢oHe yTOYHEeHWe [ONKHO MPOM3OWTU MNyTeM, B COOTBETCTBUWM C NpPeasioKeHUeM
3anpoca, B 5 1. B pasgene 5 Kogekca o bpake coaepsKUTCA CCblIKa Ha NOIOXKEHMA O NPU3HAHUMN,

coaeprKawmeca B 3akoHe 1904 roaa.
12. OTUOBCTBO AeTeN, NPOXKMUBABLUMX 3@ FPaHULLEl HA MOMEHT POXKAEeHUA

MpeanoxkeHune npaBuTenbcTBa: Ha OTLLOBCTBO He A0/IKEH HEraTUBHO BAUATL TOT GaKT, YTo Hpak
C MHOCTpaHLeM He npusHaeTtcs B LLUseumu. Mpu ycTaHOBNEHUN OTLLOBCTBA pebeHKa, KoTopbIi Ha
MOMEHT POMKAEHUSA NPOXMBAA 33 rpaHuUeir, BONpoc O bpake [AOMKEH OLLEHMBATbCA B
COOTBETCTBMM C 3aKOHOM, MPUMEHMUMbIM K NPE3ymnuumn OTLOBCTBA.

MpepnoxkeHne paccnepoBaHUA COrnacyeTca € NpepjiokeHuem  npaBuTenbcTBa. Tena
HanpaBaeHuA: HW o4HO TeNo HanpaBieHWA He BO3paxaeT MPOTUB NpeanoxKeHuA. OpraHbl,
HanpaBAAOLME KOHKPETHbIE KOMMEHTAPUKN NO MPESOKEHUIO, B TOM YUCAE MyHUYUNaaumem
bomkupka, Gryning Vdrd AB, AceHmcmeo pasHbix 8o3moxcHocmeli v [lpasa OesouyeKk 8
obwecmee OTHOCATCA K STOMY NONOXUTENbHO. Has02080e a2zeHMCcME0, KOTOpoe NPUBETCTBYET
3TO NpeA/ioXKeHUe, COCNaBLINCh Ha TO, YTO OHO NPOACHAET NPaBOBYHO CUTyaLMIO, 3aABAAET, YTO
BEOOMCTBO  Y¥Ke MpUMEeHAeT OeNcTBylolWMe npaBuMna B COOTBETCTBUM C  3TUM
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npeanoXKeHnem. YrnosHomoveHHolIl no npasam demedli NOAYEPKNBAET BaXKHOCTb NPeA/I0XKEHUS,
4yTObbI AETN HE PUCKOBA/IM NOTEPATL CBOKO NPUHAANEKHOCTb K cembe, ecnun bpak poaguTtenein He
npusHaeTtca 8 LUseuunn.

Ps00a bapHeH cunTaeT, 4To 3TO NpPeaNoXKeHMe Heobxoaumo AnAa Toro, 4Tobbl 3anpeT Ha
npu3HaHue B 3akoHe 1904 roga He MMen HeraTMBHbIX NOCNEACTBUIN ANA AeTel C opUAMYECKON
TOYKM 3peHus. LleHmp no npasam Ha ybexcuwie opobpseT 3To NpeasoXKeHne, HO OTMEYaEeT, YTo
OHO He o0b6A3aTenbHO obecneuymBaeT 3aWUTy AeTen 6e3 rpakgaHcTBa, POAUTENM KOTOPbIX
BCTYMW/IM B NOSINUTAaMMIO.

MpuunHbI NpeaNoXKeHUsa NPaBUTENbCTBA
06 omuyoscmee demeli 8 MeXOYHAPOOHbIX CUMYAUUAX

Bonpocbl o pogutensctee B LBeuun perynmpyrotcs Poamtenbckum — Kogekcom. lMpwu

YCTaHOB/IEHUM OTLOBCTBA, €C/IM MATb Ha MOMEHT poxaeHuAa pebeHKa coctoana B H6pake ¢
MY¥YMHOM, OTLOM pebeHKa A0MKEH CYMTATbCA MY*KUMHA B Bpake (Tak Ha3biBaeMas Npesymnumsa
OTUOBCTBA, [N1aBa 1). pasgen 1 poautenbckoro Kogekca). Kak BuaHo v3 pasgena 5, ¢ gpyrom

CTOPOHbI, Ha OneKy Hag pebeHKoM He BAMAEeT TOT GaKT, YTO POAMUTENIN HE COCTOAT B Opake.
CornacHo KoHBeHuun OOH o npaBax pebeHKa, KOTopaa HedaBHO CTana LIBEACKMM 3aKOHOM,
pebeHOK MMeeT MpPaBo C POXKAEHUA, HACKO/IbKO 3TO BO3MOXKHO, 3HaTb, KTO €ro poauTtenu, u
nonyyatb ux 3aboTty. M3 KoHBeHUMM TaKkxe cneayet, uTto LUBeums ponkHa obecneuunTb
peann3aumio 3TUX MNpaB B COOTBETCTBMM CO CBOMM HALMOHA/IbHbIM 3aKOHOAATE/NbCTBOM W
CBOMMM 006A3aTENbCTBAMM COFNACHO NMPUMEHUMbIM MEXKAYHAPOAHbIM MHCTPYMEHTAM B 3TOM
obnactu (ctatba 7). Bo Bcex mepax, Kacawlmxca getel, B MNepByld o4vyepedb, OOKHO
YUYUTbIBATLCA TO, YTO OTBEYAET HAUYULLIUM MHTepecamM pebeHKa (cTaTbsa 3).

MonoxeHusa o6 OTUOBCTBE fgeTel B MeEKAYHApPOAHbIX CUTYyaLMAX COAepKaTcA B 3akoHe
(1985:367) 0 mexayHapoaHbIx BOMpocax OTLOBCTBA. Pasgen 2 perynmpyeTt npuMeHUMMoe npaso
no Bonpocy o6 OTUOBCTBE HEMNOCPEeACTBEHHO B CuAy 3aKoHa. Cdepa npumeHeHuA
OrpaHUYMBAETCA OPUANYECKUMU MPE3YMNLMAMM OTLLOBCTBA HA OCHOBAHWM HBpaka.

B cnyuae agerveit, KoTopble M3HaYaNbHO He NPoXKuneanaum B LLiBeumun, obuiee npaBuao 3akaoyaeTcs
B TOM, YTO €Cnn pebeHOoK Npu POXKAEHMM NPOXKMBAI B MHOCTPAHHOM rocyaapcTee, Bonpoc 06
OTLLOBCTBE [0/IKEH PAacCMaTPUBATLCA B COOTBETCTBMM C 3aKOHOAATE/IbCTBOM 3TOMO rocyAapcTBa
(pasaen 2, nepBoe npepnnoskeHne). HEBO3MOXKHO NPUMEHUTL MHOM 3aKOH, ecan pebeHoK npwu
POXKAEHUWN CTan rPaxKAaHWHOM TOrO Ke rocyaapcTsa. To »Ke camoe KacaeTcs, ecin pebeHoK
aBnaeTca nAMuom 6e3 rparkAaHcTBa, CM. 3aKOHOMPOEKT «O MexKAyHapoAHbIX BoOMpocax
oTuoBcTBa» W T. A. (prop. 1984/85:124 ctp. 42). Ecnv npu poXKAeHUM pebeHOoK cTan

rpa*kAaHUHOM TroCyZlapCcTBa, OT/IMYHOrO OT CTPaHbl NMPOXUBAHUA, MPaBO CTPaHbl NPOXMBAHUA
06bIYHO onpeaenaeT, NPUMEHUMA U OPUAMYECKaA MPE3YMNLUMA OTLLOBCTBA. OTO 03HAYaeT, YTo
€CNIM N0 3aKOHOAATEeNbCTBY CTPaHbl MPOXMBAHMA CyLLECTBYeT MpPe3ymMnuma OTLOBCTBA, ee
HeobXoAMMO NPUMEHUTb. TONbKO eCNn YTO-AMBO M3 3TOro He MPUMEHUMMO B COOTBETCTBUM C
3aKOHO/ATENIbCTBOM CTPaHbI NMPOXKUBAHMA, MPUMEHAETCA NPaBO CTPaHbI, FPaXAaHMHOM KOTOPOW
pebeHOoK CTan Npu PoXKAeHUU. ITO AONKHO NPOUCXOAUTb TOIbKO B UCKIOUUTE/bHbBIX CAy4YasX.
BnarosapAa TakOW KOHCTPYKUWMKM MpaBua yaaetcs usberkaTb Toro, 4tobbl oTUOM pebeHKa
npu3HaBanocb 6onee 0gHOro MyuuHbl (prop. 1984/85:124, ctp. 42).
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Koroa pebeHok nepees)kaeT B LUBeuuto, 3sTo MOXKHO yBUAETb, HaNpPUMep, MO CrpaBKe UK
perncTpauum BAacTen NpexkHer CTpPaHbl NPOXMBAHMA pebeHKa O TOM, YTO MyXKYMHA B Bpake
cymTaeTca oTuom pebeHKa B COOTBETCTBMM C 3aKOHOAATENbCTBOM 3TOM CTpaHbl. OTLOBCTBO
MOKeT OblTb 3aperMcTpMpoBaHO B LUBEACKOM PEEecTpe aKTOB FPayKAaHCKOro cocToAaHuAa 6e3
HeobXoANMMOCTN ONpeaenaTb, FPAXKAAHUHOM KaKoW CTpaHbl pebeHOoK CTan NpU POXKAEHUU UK
YTO COAEPKMUT 3aKOH 3TOM CTPAHbI.

YT1o KacaeTca AerTei, KOTOpble NMPU POMXKAEHUN NPOoXKunBaau B LLIBeumu, BONPOC 0 TOM, KTO No
3aKOHY Cpa3y MOKET CYMTATbCA UX OTLLOM, BCErAa AOIKEH PacCMaTPMBaTbCA B COOTBETCTBUMN CO
WBEeACKMM 3aKOHOAATENbCTBOM, HE3aBMCMMO OT rpaxaaHctBa pebeHka (pasgen 2, BTopoe
npeanoxeHue). [daxe ecnM npesymnuua OTLOBCTBA MNPUMEHSETCA B COOTBETCTBMM C
3aKOHO4ATE/IbCTBOM MHOCTPAHHOMO rocyAapcTsa, rpaX4aHWHOM KOTOporo pebeHoK cTan npu
POXKAEHUKN, BOMPOC OTLOBCTBA, CNeAoBaTesbHO, ByaeT paccmaTpmBaTbCA B COOTBETCTBMM CO
LWBEACKMM 3aKOHO4ATEeIbCTBOM.

bonee yemkoe npasusno 06 omyoscmee 0emeti, porOeHHbIX 30 epaHuyeli

Bonpoc o topuanyeckon npesymnumm oTLOBCTBA B CBA3M C HpaKOM [A0/XKEH, Kak 06BbACHANOCH
Bbllle, 06bIYHO OLEHMBATLCA B COOTBETCTBMM C 3aKOHOAATE/NbCTBOM FOCYAapCcTBa, B KOTOPOM
pebeHOK NPOoXKMBaN NPU POXKAEHMMU. ECan pebeHOoK NpoXKMBan B CTpaHe, OTANYHON OT LBeuuuy,
OTLLOBCTBO OMpeAensieTca B COOTBETCTBUM C 3aKOHOAATENbCTBOM 3TOM CTpaHbl. MOCKOAbKY
NpUMeEHEHNe 3TON HOPMbI NPEANONAraeT, YTO My}KUYMHA COCTOUT UK COCTOAN B Bpake c MaTepbio
pebeHKa, BO3HMKAET BOMPOC, B COOTBETCTBMM C 3aKOHOAATE/NIbCTBOM KaKOW CTPaHbl A0/KHa
OLEHMBATbCA AEeNCTBUTENbHOCTb Bpaka (Tak Ha3biBaeMbli NpeloaunLmManbHbiid BOMPOC).

CuynTanocb, 4TO nNpeaBapuUTENbHOE PACCMOTPEHME CYMpPYXKECKOro Bonpoca B 60/bLIMHCTBE
CNy4aeB [OJ/IKHO TMPOM3BOAUTBLCA B COOTBETCTBMM C 3aKOHOAATENbCTBOM CTPaHbl, rae
paccmaTpuBaeTcAa BOMPOC, T.e. WBeACKOoe NpaBo, ecin Aeno paccmatpusaetca B Lseuun (lex
fori). B 3TOM KOHTEKCTe 3TO 03Ha4yano 6bl, YTO My*KUMHA B Bpake He cuMTaeTca oTLOM pebeHkKa,
€C/IN TO/IbKO OH HE CYMUTAETCA KEeHaTbIM Ha maTepu pebeHKa B COOTBETCTBMU C MOJIOKEHUAMM
3akoHa 1904 ropa. U3 aTtoro cnepyet, 4To, Cpeamn npoyero, B AETCKOM bpake A0/KHO ObiTb
OTKa3aHO B NPU3HAHWM, AaxKe ecnn bpak Obln 3aKNOYEH B TO BPEMSA, KOTAa CTOPOHbI HE UMenn
cBA3n co LLiseumeit HM NO rpaXKaaHCTBY, HX NO MECTY }KUTEeNbCTBA. [peanoxKeHne NpaBUTeNbCTBa
03HAYaeT, YTO TO *Ke camoe ByaeT NPUMEHSTLCA B C/Ay4asx NOJMFaMMKM U KPOBHOMO POACTBA

(cm. pasgen5un 7).

OpHaKo, COrnacHo obWwuM NPUHUMNAM MEeXAYHAapOAHOro 4aCTHOro MNpaBa, CYMTAETCA, 4TO
CyLLecTByeT onpeaeneHHaa BO3MOXKHOCTb BMECTO 3TOrO OLLEeHMBATbL HaHOocALLMe yuepb BONpochl
B COOTBETCTBMMW C 3aKOHOAATE/IbCTBOM CTPAHbI, KOTOPOE NPUMEHAETCA K OCHOBHOMY Bonpocy (/ex
causae). B 3ToM KOHTeKCTe 3TO HyAeT 03Ha4yaTb MPaBO CTPaHbl, KOTOPOE B COOTBETCTBUWU CO
cTaTbe 2 3aKOHa O Me)KAyHApOAHbIX BOMPOCAX OTLOBCTBA MPUMEHAETCA K OTLOBCTBY.
Hanpumep, mecto *KuTenbcTBa pebeHKa npu poxKaeHUn Haxoautca B Cupun. Mo cupuinckomy
3aKOHOAATENbCTBY OTLOM pebeHKa CYMTAeTCA MYXKUMHA, MOCKO/IbKY OH EeHaT Ha maTepu
pebeHKka. [axke ecnn 310 nonvramma n 6pak He npusHaH B LUBeuuun, B 3TOM cTpaHe byaet
OencTBoBaTb Npe3ymnuma oTLOBCTBA.
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Kak yTBepXOaeT cneacresmMe, He COBCEM ACHO, KaK MOJOXeHMe CTatbM 2 3aKoHa o
MeXAYHapOoAHbIX BOMPOCax OTLOBCTBA OyAeT MPUMEHATbCA B CUTyauuax, Korga 6paKk He
npusHaetcs B LUBeuunn. Koraga 3akoH 6bia npuHAT B 1985 roay, 3anpeTta Ha NpM3HAHME B 3aKOHE
1904 ropa He cywecTtBoBano. [103TOMy HMKAKMX YKa3zaHWIA MO NOArOTOBKE 3aKOHAa He JaeTca.
TakKe He cywecTByeT Kakon-nMbo pyKoBoasLLen NpeueaeHTHOM NPaKTUKKM NO 3TOMY BOMNPOCY.
Takum obpasom, HeoH6X04MMO YTOUHUTD, YTO MPUMEHMMO B TaKUX CUTYyaLMAX.

OTnpaBHOWM TOYKOM 3aKOHOAATENbCTBA ABASETCA TO, YTO B OTHOLUEHUM AETEeN, POXKAEHHbIX 33
npegenamu LLBeuun, ectecTBeHHO, YTO MNpe3ymnuua OTLLOBCTBA, KOTOPAA MPUMEHAETCA B
COOTBETCTBMM C 3aKOHOAATE/NIbCTBOM CTPaHbl MPOXKMBAHMA MU FPAXKAAHCTBA pebeHKa, TaKxKe
OOIKHA NPUMEHATLCA, Koraa pebeHoK MeHAeT CTpaHy npoXuBaHuaA. (prop. 1984/85:124 ctp.

22). OTa oTnNpaBHaA TOYKA TaK¥Ke COOTBETCTBYET HaUYYLWMM MHTepecam pebeHKa. YKasaHHble
WHTEPECbl PeanunsyloTca, AaKe ecn Yy LWMPOKOW 06LLEeCTBEHHOCTM eCTb OCHOBAHMA BO3ParKaTb
npotue 6paka poauTeneil. B 3TOM KOHTEKCTe BOMpPOC O Hpake HACTONbKO TECHO CBA3aH C
NPUMEHEHNEM NPE3yMNUMM OTLOBCTBA, YTO NPEACTaBAAETCA Pa3yMHbIM, YTOObI OHM peLlannch
B COOTBETCTBMM C 3aKOHOAATE/NIbCTBOM OAHOW M TOM XKe CTPaHbl.

Kpome Toro, cnepyet yuuTbiBaTb TOT GaKT, YTO pebBEHOK M ceMbsi MOrM 0BOCHOBATLCA B
COOTBETCTBMW C YC/IOBMAMM CEMEMHOIO NpasBa B CBOEW NepBOHaYa/ibHOW poAHOMN cTpaHe. Ecau
npesymnuusa oOTUOBCTBA He OyaeT npoao/KaTb npumeHATbca B LUBeunu, BO3MOXKHO,
notpebyetca paccnegoBaHWe M YCTAaHOBAEHME OTLLOBCTBA 34eCb. ITO MOKET ObiTb CBA3aHO C
TPYAHOCTAMW ANA AeTel, POXKAEHHbIX 33 rpaHuuen. My WUanm maTb MOTyT HaxoAmMTbcA 3a
rpaHuLel, B HEU3BECTHOM MeCTe AW YMePIU. B 4ONTOCPOYHON NepcnekTUBe 3TO MOXKET UMETb
nocneacTBus, Hanpumep. BONpPocbl 06 oneke Hag pebeHKOM U npase pebeHKa Ha Hac1eAcTBo.
ToT ¢aKT, YTo nNpe3ymMnuuMa OTLOBCTBA HE MNPUMEHAETCA, TaKKe MOXKEeT MOBAUATb Ha
BO3MOXHOCTU NONy4YeHUA pebeHKOM BUAA HA }KUTENbCTBO NO CBA3U. TaKMm ob6pa3om, NnoAcHeHne
3aK/oYaeTca B TOM, 4To Cnacmu Oemeli v YnonHomo4veHHbIl no npasam oOemeli Takxe
NMoAYEePKMBALOT , YTO BAXKHO C TOUYKM 3pEHMUA NpaB pebeHKa.

Bonpoc O NPpUMEeHEHNN CTaTbM 2 3aKoHa o MeXAYHapOo4HbIX BOMPOCAaxX OTLOBCTBA B CUTYaUUAX,
Korga 6paK C MHOCTpaHUEeM He npu3HaeTca B LUBeuun, yxKe cerogHa mmeeT nNpaKTUYecKoe
3Ha4YeHUe B pAAE KOHTEKCTOB. OH aKTyanusupyeTtca, Korga LliBeackoe Hanorosoe ynpasaeHue
3aHMUMaETCA BONPOCaMUn perncTtpaummnm HaceneHma n Korga LLIseackoe MUTPAUMNOHHOE areHTCTBO
3aHMMaeTCca AenaMum 0 BUAAX Ha XKUTeNbCTBO. ITOT BOMPOC TaKXe MOXKET 6bITb NOAHAT B cyae U
APpYyrnx opraHax BacCTu. o701 BOMPOC CTaHEeT eule bonee Ba)KHbIM nocne npegnoxeHuAa
npasuTenbCtBa 0 TOM, YTO OCHOBHbIM MPaABU/IOM 6y,a,eT TO, YTO UHOCTPaHHbIE NMONTAMUN HE
JONKHbI NpM3HaBaTbcA B LLIBeuun, Kak npaBuao, HeE3aBUCUMMO OT CBA3M CTOPOH CO LL'BeLI,MeIZ Ha
MOMEHT 3aK/Ii04eHUA 6paKa.

Ha aTom ¢poHe n ana Toro, 4tobbl 06ecneynTsb Noaayy 3asBaeHMUA, COBMECTUMOIO C HaUIYYLWNMM
MHTepecamn pebeHKa, NPaBUTENbCTBO CYMTAET, YTO B pa3zen 2 3aKOoHa O MeXKAYyHapOAHbIX
BOMpPOCax OTLOBCTBA C/eAyeT BKAKOUYUTbL MOJIOKEHNE, KOTOPOE Pa3bACHAET, YTO BOMPOC O TOM,
MOET /I MY}KUYMHA COCTOUT UAWN cOoCTOAN B Bpake ¢ maTepbto pebeHKa, B 3TOM KOHTEKCTe
[OMKHO  OLEHMBATbCA B COOTBETCTBMM C 3aKOHOAATENbCTBOM FOCYAapCTBa, KOTopoe
NPUMEHAETCA K Npe3ymnuuuM OTLOBCTBA. IJTO 03HAyaeT, 4YTO OTLOBCTBO, OCHOBAHHOE
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HenocpeacTBEHHO Ha MHOCTPAHHOM 3aKOHOAATeNbCTBE, MPUMEHSETCs, OaKe ecnn bpak He
npusHaH B LLiBeummn, HO AeNCTBUTENEH B CTPaHe, rae pebeHOoK NPoXKMBaA Npu poskaeHuu. To ke
caMoe KacaeTca CuMTyaluuMu, KOorga OTLOBCTBO BbITEKAeT M3 3aKOHa CTPaHbl, rpa*KAaHWHOM
KOTOpoW pebeHOoK CTan NP POXKAEHUMN.

Kak oTmeyvaeT LleHmp o npasam Ha ybexcuuje , MOryT BOSHUKHYTb TPYAHOCTU C YCTAHOBNEHNEM
OTLLOBCTBA B CTPaHEe MPOXKWMBaAHMUA, rae poaunca pebeHoK 6e3 rpaxpaHcTea. MpaBUTENbCTBO
3asBNAET, YTO Ja)Ke B 3TUX C/y4asX CTOPOHbI AOJIKHbI NPefoCTaBUTb [AOKas3aTenbCcTBa AN
OUEHKM OTLLOBCTBA B COOTBETCTBMM C MHOCTPAHHbIM 3aKOHOAATENbCTBOM M YTO BOMPOC O TOM,
COCTOAT /M poauTenu B bBpake WAM COCTOANM NI OHM B Opake, MOXKET OLEeHWMBATbCA B
COOTBETCTBMM C TEMU }Ke NPUHLMUMNAMM, KOTOPble B MPOTUBHOM C/ly4ae NMPUMEHAOTCA K OLEHKe
TOro, BCTYNWAM 1 Ntogm B BpaK 3a rpaHuLeit.

13. BctynneHue B cuny 1 nepexoaHble No0XeHUsa
MpepnoxKeHne NpaBUTeNbCTBa: MI3ameHeHMA B 3aKOH BCTYNAT B cuay 1 nona 2021 roaa.

CTapble MNONOMKEHUA O NPU3HAHUU NPUMEHAIOTCA K BpaKam, KoTopble BbiAn 3aperncTpMpoBaHbI
Hanorosbim areHTCTBOM B 6a3e AaHHbIX PErMcTpaL MM HaceneHuna 40 BCTYNAEHUS B CUAY.

I'Ipep,nomel-me paccnepfoBaHnUA 4aCTM4HO COOTBETCTBYET NPEANOKEHUIO NPaBUTENIbCTBA.

PaccnepgoBaHne npepnaraet NPUMEHUTb CTapble TMOJIOXEHUA O TMPU3HAHUKU K 6paKaM,
3aK/TIO4YEHHbIM A0 BCTYN/1IeHUA 3aKOHa B CUAY.

OpraHbl HanpasaeHua: MNogasnawolee 60NbLNHCTBO OPraHOB HAaNPaBAEHUA HE KOMMEHTUPYHOT
KOHKpeTHble NpegnoxeHusa. LLigedckas accoyuayua adsokamos oa06psaeT 3TU NpeaOKEHUA U
noAYepKMBaET BaXKHOCTb TOro, YTOObI HOBbIE NPaBWa He UMeNU 0bpaTHOW cunbl. YnpasneHue
[MeHcuoHHo20 ¢hoHOa OTBEpPraeT NpPeasIOKEeHUEe pPaccAefoBaHUA O NEPEXOLHOM MpaBuie U
nogyYepKMBaeT, YTo 3TO MNPeaNoKEeHMEe O3HAYaeT, YTO OpraH He MOMKET MPUMEHATb HOBble
npasuna B obo3pumom byayuiem. Takxke Gryning Vdrd AB, MyHuyunasumem
®azepcma v AnennayuoHHelli cyd [emebopea obpallaeT BHMMaHME Ha TO, 4YTO HOBbIN
MOJIOXKEHUA O MPU3HAHUW HE OKa3blBAKOT AOCTATOYHOrO BO3AEWNCTBMA M MO3TOMY CTaBAT Moj,
COMHEHMe npeanaraemoe nNepexoLHoe npasuIo.

MpuunHbI NpeanoKeHnsa npasuTenbCTBa
BcmynineHue 8 cuny

Ba*KHO, 4TOObI MU3MEHEHUS B 3aKOH BCTYNW/IN B CUY KaK MOMKHO CKOPEE, @ 3TO OPUEHTUPOBOYHO
1 vrona 2021 roaa.

Jlo2u4yHo, Ymo 3anpem pacnpocmpaHaemcs u Ha 6osee cmapeolie 6paKu...

MpaBUTENbCTBO NpeasiaraeT B 3TOM 3aKOHOMPOEKTe, 4Tobbl, Kak obllee npaBuao, HUKaKanA
WHOCTPaHHaA NoauraMmusa Uamn 6pakm mexay AMuamm ¢ 6/1IM3KUMMU POACTBEHHMKAMM HE A0MXKHbI
npusHasaTtbes B LBeunn (pasaen 5u 7). UckntouyeHua ns aToro 3anperta MoryT bbiTb caenaHbl
TONbKO MPU HAaANYMKM 0CcObbIX NPUYKNH (pasaen 6 u 7< a i=8>).

OcHoBHOM npUHUUN WBEACKOINo 3aKOHOAATE/NIbCTBA 3aK/TIKOYAETCA B TOM, YTO HOBbIE€ NOJZIOKEHUA
HEé NPUMEHUMbI K NpaBamMm U o0b6A3aHHOCTAM ¢M3M‘-IGCKMX nny, BOSHUKWKMM 00 UX BCTYNN1IEHUA B
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cuny. OAHAKO B pamKax rPa*kAaHCKOro npaBa He CyLlecTBYeT 3anpeTta Ha obpaTHyk cuny
3aKoHogaTtenbcTBa (CcMm., Hanpumep, prop. 2013/14:44, ctp. 23, rae HOBblE MONOXEHUA TaKXKe

OblM NPUMEHMMbI Ha BoJiee cTapbix COrnalleHmaX, MOCKO/IbKY B MPOTUBHOM C/ly4ae U3MEHEeHUs
B MOJIHOM mepe BCTYNuAM 6bl B CUAY NINWb HECKONbKO AecATuneTuit cnyctsa). Kpome Toro,
OMNMUCAHHbIN NPUHLMN HE CYNTAETCA NPUMEHUMbIM B ABHOM BMAe B 06/1acTU ceMeHoro npasa
(cm. BeT. KY 1974:60, cTp. 2). HecmoTpsa Ha 3TO, OHO TaKKe A0MKHO ObiTb MOKa3aTebHbIM B 3TOM
obs1acTn, KOrga oHo onpasAaHo.

Korga B8 2004 rogny 6bin BBeAeH 3anpeT Ha NPU3HAHWME NPUHYAUTENbHbIX 6pakoB n HGpaKos,
3aK/IOYEHHbIX C HapyLeHem BpayHoro 6apbepa, BKAOYAs NOAUTAMUIO, KOTAa CTOPOHbI MMEHOT
cBA3n co LLiBeumel, 6b110 3aABNEHO, YTO OH He ByAeT NPUMEHATLCA K Bpakam, 3aKNH0YEHHbIM A0
BCTYNAeHUA B cuny. NprynHa 3aKN04aNacb B TOM, YTO 3TO 0ObIYHO BbICTYNaeT NPOTMB 06paTHOM
CUNbl U YTO PACTOPXKEHME yXKe MNPU3HAHHbIX BPaKoB He cyuTanocb LenecoobpasHbiM (prop.
2003/04:48 cTp. 43). Takas »ke oLeHKa bblsia aHa U B CBA3U C U3MeHeHuAMM B 3akoHe 2014 roaa,

Korga 6bln BBeAeH 3anpeT Ha Npu3HaHuMe 6pakoB NO AOBEPEHHOCTU U BblM OrpaHUYeHbI
BO3MOHOCTW CcAenaTb UCKAOYEHUS U3 3anpeTa Ha npusHaHue (noan. 2013/14:208 ctp. 129).

Haxe B 2019 roay, Korga 3anpeTt Ha Npu3HaHWe AeTCKUX bpakoB 6bla pacnpocTpaHeH Ha Bce
Takne 6paku, no cytM 6blia caenaHa Takasa e oueHKa (prop. 2017/18:288 p. 32prop.
2017/18:288 p. 32prop. 2017/18:288 p. 32prop. ).

C Apyron cTOpoHbI, bpayHbI KOAEKC UMEN 06paTHYO CUY, KOraa OH Obin BBEAEH B AENCTBUE B

1987 roay. bbiNno couTeHO BaXKHbIM, YTOObI OH CTaN NPUMEHATLCA B B NOJIHOM 06beme, Koraa oH
BCTYNWA B cUAy. BbiNo yCTaHOB/IEHO, YTO CTapble MpaBwWaa, Kacalowmecs B T.4. obpallieHue ¢
MMYLLLECTBOM CyMnpyroB rnpu pacTopxeHun b6paka bbiao no cyuwiectsy gobasneHo, Koraa 8 1920
rofy 6bin BBegeH bpayHblii KOAEKC, U OCHOBbBIBANOCH HA APYIrUX LLEHHOCTAX. B KauecTBe NPUYMHDI

ANA NPAMOTO BCTYNJEHUA B CUY TaKXKe YKa3blBaNoCb HeyA06CTBO NPUMEHEHUA ABYX Pa3HbIX
CUCTEM PeryinpoBaHuns B Te4eHne AUTeNbHOro BpemeHu (prop. 1986/87:86 p. 53). YTto Kacaetca

3aKOHOAATENBbCTBA NO MEXKAYHAPOAHbIM BOMPOCAM, KaCatoLWMMCA MMYLLECTBEHHbIX OTHOLIEHUIA
cynpyros, To B 1990 roay 6bl10 BbIHECEHO peELlEHME O HEBO3MOXHOCTU NMpUMeHeHUA bonee
CTApOro npaBa UCKOUYUTENIbBHO HA TOM OCHOBAHMMK, YTO BpakK OblN 3aKNOYEH 40 ero BCTynaeHun
B Cuy. YCTaHOBNEHO, YTO AEMCTBOBABLLEE B TO BpeMsl 3aKOHOAATeNbCTBO OblI0 apXanyHbIM U
OTpa)kafio yCTapeBLWWI B3rNA4 Ha B3aMMOOTHOLUEHMA MYMKUMHbI W KEHLMHbI B OpaKe
(cm. monoxkeHmne 1989/90:87 c. 61). OaHaKO KOraa 3TO 3aKOHOAATENbCTBO 6bl10 3aMEHEHO B

2019 roay, bb1/10 COYTEHO, YTO HET OCHOBAHMUIN pa3pellaTb NPUMEeHEeHWe HOBbIX NpaBua K bosee

cTapbim 6pakam (prop. 2018/19:50, ctp. 90) .

MpaBUTENbCTBO CYMTAET, YTO MNONUFAMUA He ABAAETCA MNPUEM/IEMbIM fABJEHMEM B Hallem
obwectee. To, YTO MYKUYMHAM pa3pelleHO BCTynaTb B OPaK C HECKO/IbKMMU KeHLLMHAMMU,
ABNAETCA AUCKPUMMUHALMOHHBLIM U HECOBMECTMMO C TPpebOoBaHMAMM PaBEHCTBA M NPUHLMMNIOM
paBHOro obpaleHMa C Cynpyramu, Ha KOTOPbIX OCHOBAaHO LIBEACKOE 3aKOHO4ATeNbCTBO.
[encTytoLme ceyac npasuaa NPU3HaHKUA CNyvyaes NOMIAaMUM U POLCTBA NPU OTCYTCTBUM CBA3U
co LLiBeLment KaxKyTcA ycTapeBLUIMMU B CBETE 06LLEeCTBEHHOIO PAa3BUTUA U HbIHELIHUX LLeHHOCTEN,
XapaKTepPM3YIOLWMX B3rNAL HA PaBHYH LUEHHOCTb nogen. MpaBuTeNbCTBO CYMUTAET, cpeau
npoyero, YnpassaeHue no MeHCUAM TaKXKe OCO3HaeT HeobxoAMMOCTb CPOYHOro BHeApeHuA
npasua. B Nosib3y 3TOro roBOPAT M NPaKTUYECKME NPUYUHBI. B TeUeHne AMTeNbHOro BpemeHu
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HEeobXOAMMOCTb MPUMEHEHUA ABYX Pa3HbIX CUCTEM PEry/JIMPOBaHMA MOXKET MPMBECTU K
OBYCMbICIEHHOCTM M HeyaobcTBam ANs 3aTPOHYTbIX /ML, M OPraHoOB B/ACTM, KOTOpble
paccMaTpuMBatoT BONPOChI NpM3HaHMA. CyliecTByeT TakxKe 6oblias 3aMHTEPECOBAHHOCTb B TOM,
YTOObI LLEHHOCTH, /ieXKalline B OCHOBE PaCLUMPEHHOro 3anpeTa Ha NpU3HaHWe, MPUMEHUMbI He
TONbKO K BpaKam, 3aKN0YEHHbIM NOC/e BCTYNEHUA B CUNY.

B obpalieHnM 3aKoHOAaTeNIbHOro coBeTa 6blI0 NPeasioXKeHo, YTobbl HOBble MpaBMaa TaKXkKe
BCTYMNa/iM B CUNY B OTHOLLUEHUWN MOJIUTaMHbIX BPaKOB, 3aKNHOUYEHHbIX A0 BCTYMNEHUA UX B CUNY.
CcblNasiCb Ha M3/10XKEHHbIN BbILLE NPUHLNUM U HA TO, KaK 3TOT BONPOC OLLEHMBANCA B NpeablayLnX
3aKOHOOATE/NIbHbIX AeNax O 3anpeTe Ha NpuM3HaHWe, 3aKOHOAATe/IbHbl COBET CYMUTAEeT, 4YTO
aprymeHTbl B MNOJIb3y NpeasaraeMoro nepexogHoOro pPeryanpoBaHUs He  ABAAKTCA
ybegutenbHbiMu. OQHAKO NPaBUTENbCTBO HE FTOTOBO MEHATb POPMY/IMPOBKY NONONKEHMA U3-3a
MHEeHUA 3aKoHOAaTeIbHOro COBEeTa B 3TOM YacTu. KaK yKa3aHo Bbllle, MPUHLUMM HegonylweHun
PETPOAKTUBHOIO NPUMEHEHUS TPAXKAAHCKOrO 3aKOHOAATe/IbCTBA HE PACMPOCTPAHAETCA NPSAMO
Ha cdepy cemeiHoro npasa. PaspelleHne 3anpeTam Ha MPU3HAHWE PACNpPOCTPAHATLCA U Ha
6pakn 6onee crTapwero BO3pacTa TaKXe XapaKTepHO He TO/NbKO Ansa nonuvramuu. B
3aKOHOAATE/IbHOM ZleNle O AETCKMX Bpakax C MHOCTPaHL,AMM 3anpeT NoaAy4ma obpaTHyto cuay Ans
Tex, KTo 6bin elle pebeHKoM, Koraa peLuasca Bonpoc o npusHaHum (prop. 2017/18:288 cTp. 32).

Kak u B cnyvae c NnoanMraMmmen, B KayecTee NMPUYUHbI Obln1a Ha3BaHa CU/IbHasnA 3aNHTEepeCcoBaHHOCTb
B npeaoTBpalleHnn Henpueminemblix 6paKOB.

Ha atom ¢oHe MpaBUTENBCTBO CUYMUTAET, YTO HEOOXOAMMO BBECTM MEPEXOAHOE MO/OXKEHME,
KOTOpPOE 03HAYaEeT, YTO HOBbIE MPABMAA BCTYNAT B CUNY A/1A CTOPOH, KOTopble NpueayT B LLseuuto
nocne BCTYNAEHUA B CUAY, YTOObI HE MPUXOANNOCL NPU3HABaTb MOJIMFAMUIO 34ECh AAXKe eCnun
OHM BbINM 3aKNOYEHbl A0 BCTYNAEHUA B cuy. Takum obpa3om, NpaBUTENbCTBO He pasaenset
TOUKY 3peHusa Lgedckoli accoyuayuu ad8oKamos O TOM, UYTO MpaBuaa He AONKHbl UMETb
0b6paTHOM CU/Ibl B HEKOTOPOW CTEMEHMN.

...HO pacmopxeHue yxce 3ape2ucmpupo8aHHbix bpakoe He onpasdaHo

Takum o6pa30N\, no MHEHUIO NPaBUTENBCTBA, BMOJIHE PA3YMHO, YTO AaXKe 6paKVI, 3aK/1l04EeHHble
A0 BCTyn/1eHnA 3aKOHa B Cuay, noanagaroT nona AEVICTBME 3anperta. OpaHako pacTtop»xXeHune
6paKOB, KOTOpPbIE yXKe 3apermMcTtpmnpoBaHbl B LLUBEACKOM PeECTPE aKTOB rpa*KaAaHCKOro COCToAHUA,
He nmeet cmbicna. Ha aTo ecTb HECKONbKO NMPUYUH.

Nlroan, yrKe 3aperncTpmpoBaBLLME CBOE CEMENHOE NONOXKEHWNE, MONAra/INCh Ha 3TO YBEAOMIEHUE
WU CTPOUNMN CBOIO KMU3Hb Mocse Hero. [M03BOANTb 3aAHMM UYMCAOM PACPOCTPAHUTbL AENCTBUE
HOBbIX MPaBW/ Aa*Ke Ha cTapble 6paKkK, YTO O3HAYAET, YTO YKe caenaHHble NpU3HaHuA byayT
nepecmoTpeHbl, a 3aTeM OLEeHEHbl B COOTBETCTBMU C APpYrMMMK, Bosiee CTPOrMMKM yCAOBUAMMU. ITO
HENPUEM/IEMO HU C NPUHLIMNNAIbHOM, HU C NPAKTUYECKOM TOUKM 3peHus (cm. prop. 2003/04:48,

cTp. 43 n npeanoxkeHne 2017/18:288 ctp. 32). B Takon cuTyauum Henpuemnemo, 4Tobbl
rocyfapcTBO CHavyana Aano YeNoBEKYy MO3UTUBHBIMA CUTHAA, @ 3aTEM — B HEKOTOPbIX CAy4aax
CNycTa MHOro neT — 3abpano ero obpaTHo.

ObbsABneHUe 0 pernctpauumn 6paka B opraHax 3anucu akTOB rpaXAaHCKOro COCTOSIHUSA MOMKET
ObITb BOCNPUHATO rPaXKAaHMHOM KaK MOATBEP)KAEHME TOro, YTO OH MOMKET PaccyUTbiBaTb Ha
topuanYEecKMe NocieaCcTBMA, BbiTEKatowme U3 bpaka, ocobeHHO Ha NPaBo Ha pa3aen UMYLLEeCTBa


https://lagen.nu/prop/2017/18:288#sid32
https://lagen.nu/prop/2003/04:48#sid43
https://lagen.nu/prop/2003/04:48#sid43

W HacnepoBaHue. B3AB 3a OCHOBY Takoe 3asiB/IeHNE, MHOTME U3 NOCTPAAABLUMX CeNYac KeHLWMH,
BO3MOXHO, YKOPEHUINUCH B 06LLLECTBE U NPUHANU PUHAHCOBbIE peleHus. MNocneacTsns 3anpeTa
Ha NpU3HaHKWe ANA HUX bonee o4eBUAHbBI U CEPbE3HEE, YEM A/1A UL, KOTOPbIE Y3HAN O 3anpeTe
B TECHOM CBA3M C UX NpMbbiTnem B LLiBeymto (cm. pa3gen 5 o nocneacTBMAx OTKasa B NPU3HAHUK).

[na NpaBUTENbCTBA BaXKHO, YTOObI BbIIO ACHO, YTO OTHOCUTCA K JIIOAAM, KOTOPble HamMepeHbl
NOCENUTLCA M NPOXKUTb CBOK KU3Hb B LLBeuun. Torga y HUX ecTb ycnosus ana atoro. [pyroe
[.eno — BKAYUTb CIOAA U TeX, KTO y¥Ke 060CHOBanCA 34eCb U — NOC/e NPU3HAHUA CO CTOPOHbI
lWBEACKOrO rocygapctBa — Tenepb KMBET 34eCb KaK  KeHaTtblh 4YesnoBeK. Takasa
WMHTEPBEHLMOHUCTCKAA mMepa MNpeanosaraeT ACHYH M KOHKPEeTHyl HeobxoammocTb. OfaHaKo
[lOKa3aTeNbCTB TaKoW HeobxoguMmocTn HeT. CneactsvMe He pPaccMaTpMBanO CTO/b AANEKO
NOYLWY Mepy, KaK NOBTOPHAA NPoBepKa NPOU3BEAEHHbIX perncTpaunin. Hu oguH M3 opraHos,
HanpaBAAOLWMX AeNa, TaKKe He yKa3blBaeT Ha HeobX0AMMOCTb UK TpeboBaHMeE O PaCTOPIKEHUN
Y)Ke 3aperucTpupoBaHHbix OpakoB. LLisedcKaa Kosneaus a080KAmMoO8, HanpoTUB, CYUTAET, YTO
3anpeT He J0XKeH NPUMEHATLCA 334HUM YUC/IOM B HEKOTOPOM CTENEHM, CCbIIAACh HA TO, YTO 3TO
Ba)KHbI BOMPOC MPAaBOBOWN ONpeaeneHHOCTU. . Takum 06pa3om, OTCYTCTBYHOT AOCTATOYHblE
[OKa3aTeNbCTBa, MO3BONAIOLLME ONPELAENNTb, KaK 3aMpeT B Aa/IbHENLLEM NOBMAET Ha KEHLMH,
KoTopble 060cHOBanuch B LLIBeLMM U — MHOTAa B TeUEHWE O/INTENIbHOTO BPEMEHMU — KU 34eCb
CBOEWM KWM3HbID U CO34aBa/IM SKOHOMUYECKME OTHOLWEHUA B bpake. MoryT 6bITb U aApyrue
Heu3BeCcTHble  MOCNeACTBMA  PACTOPXKEHUA  3aperucTpupoBaHHbix — BpakoB,  KoTopble
NPaBUTENbCTBO HE MOMKET KOHTPO/IMPOBATD.

B 3TOM KOHTEKCTE NpPaBUTENbCTBO MOXKET 3asaBWUTb, YTO HM B OAHOM W3 MpeablayLnX
3aKOHOAATE/IbHbIX €N OTHOCUTE/IbHO 3anpeTa Ha Npu3HaHMe He 6blna NPUHATA HaCTONbKO
JANneko uaywasa Mepa, KaK pPacTOp’KeHME YXKe 3aperncTpupoBaHHbIX 6pakoB (cm.,
Hanpumep, pekBnant 2003/04:48 n pekBm3nt 2013/14:208). Naxe Koraa HeaasHo bbin NpoaneH

3anpeT Ha AeTckue Bpaku, PUKCAAr He CAenan 3Toro, AaxKe Aas Tex, KTo bbin ewe aetbMu (prop.
2017/18:288). 9TO COOTBETCTBYET TOMY, YTO 3aABWUJI KOHCTUTYLIMOHHbIM KOMUTET, @ UMEHHO, YTO
nepexogHble MpaBuaa OTHOCUMTE/NIbHO HOBbIX MOJIOKEHUA ANA  YXKe  CyLecTBYHLWMX
NPaBOOTHOLLEHWNI A0/IKHbI 6bITb HaMpPaBAEHbl Ha OCTOPOXKHbIN nepexo (bet. KU 1974:60 p. 3).

Kak BMOAHO M3 3TOr0 3aKOHOMPOEKTa, OTHOLUEHME MNpPaBUTENbCTBA K MOJIMFAMUU MOHATHO,
NoAMraMmMmn HET MecTa B PaBHOMPABHOM W coBpeMeHHOM obuiectBe. [103TOMY NPaBUTENLCTBO
npeanaraet pPacWMpUTb 3anpeT Ha NOJNramuio, He3aBUCUMO OT €Bs3M co LLBeumeit, KOTOPbI
TaKXe [0/KEH pPacnpocTpaHATbCs Ha OOAbLWIMHCTBO CTapbix 6OpaKkoB. TakMm ob6pasom,
NPaBuUTENbCTBO MAET JAafblle, 4YemM MpensiokeHue paccnenoBaHMa U npeaplayuime
3aKoHOZaTeNbHble Aena O 3anpeTte Ha NPU3HAHMEe, U 3TO COOTBETCTBYET 3aABJIEHUID pUKcAara
(bet. 2019/20:CU17 Touka 1, rskr.2019/20:235). 3To 03Ha4aeT, YTO 3anpeT Ha NpusHaHne byaet

PacnpoCTPaHATLCA HAa BpaKuM, B KOTOPbIX COOTBETCTBYHOLLME NMLA Y3Ke Npubbian B LUBeuuto Ha
MOMEHT BCTYMNEHMA B CUAY, HO eLLLe He Bbln 3aperucTpupoBaHbl 34echb (CM. HUXKe). OgHaKo, no
OUEHKe NPaBUTENbCTBA, MO M3/I0XKEHHbIM Bbille NPUYMHAM He ONpaBAaHO MPUHATUE TAKOM
[aNeKo naywen n HaBaA3uYMBOM Mepbl, KaK aHHY/IMPOBaHUE Y¥Ke 3aperncTpMpoBaHHbIX BPaKoB,
MWb Ansa Toro, ytobbl euwe 6onbwe NOAYEPKHYTb M 6e3 Toro OAHO3HAYHYK MO3MLMIO
NPaBUTENbCTBA NO NOBOAY MOAUTAMUMN.
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KoHcmpykyusa npasuna nepexoda

Mo3ToMy NpPaBUTENbCTBO CYMTAET, YTO HOBbIE MOJIOXKEHUA O 3anpeTe Ha Npu3HaHue cay4vaes
NosIMraMmnmn N KPOBHOIO POACTBA A0/IKHbI UMeTb 06paTHYO cuy. Torga BONpoc 3ak/oyaeTcs B
TOM, KaK cneayeT pa3paboTaTb NepexoaHoe Npasuo.

Kak n B xoge paccnenoBaHWA, NpaBUTENbCTBO CYUTAET, YTO MepexoaHoe MNpPaBuao, KOTopoe
NPWBA3LIBAETCA K MOMEHTY (GaKTUYeCKOro npubbiTMA 3aMHTEpPecOoBAHHOro Auua WKW Nuu, B
Lseuwnto, He noaxoauT. Cpeam npoyero, BO3HUKHET BOMNPOC O TOM, Korga CTOPOHbI Npubbian B
LLiBeunto. 3To MOXKeET bObITb TPYAHO ONpeaennTb Ha NpakTuke. OTNPaBHOM TOYKOM A5 NPOBEPKU
b6yaet cobcTBeHHaa MHGOpMaLMA CTOPOH O TOM, KOraa OHW npubbian cioga. OgHaKo TaKas
[0rOBOPEHHOCTb MOMKET €034aTb CTUMY/blI ansa danbcudPuKaumm gat Bbe3ga. ToT PakT, yTo
OaHHaA GopMyIMPOBKA B TOM UM MHOM CTENEHM NPEANOAAraeT, YTO CTOPOHbI PaHEE HE XU U
He Haxogunucb B LUBeunun, TaKKe MOXKeT Bbi3BaTb TPYAHOCTU C TOYKM 3PEHUA TONKOBAHMUA
MOMEHTA NPUObLITUA CTOPOHbLI B LLIBELUMIO. ITO OTHOCUTCA, HAaNPUMEP, K ec/in YesioBeK paboTtaer
8 LLIBeumn, He MmeA 34eCb NOCTOAHHOIO MECTa *KUTE/IbCTBA, @ 3aTEM PeLUaeT TaKKe NOCenmTbeA
3eCb, UM €CNN YEeNOBEK, He ABAAIOWMNCA rpaxaaHuHom LUeeunn, Bbipoc B LBeuun, HO
nepeexan oTCloAa, a 3aTem BO3BpaLLaeTca, YTobbl NocenmTbea 34ech. [PaBUTENbCTBO TaKKe He
BbIOPasIo TaKyo HOPMY B CBA3M C MOMPaBKaMU K 3aKOHY 0 AeTcKkux bpakax 8 2019 roay (peksmsnt
2017/18:288 ctp. 14 n 31 f.).

Bonpoc o npu3HaHWKM B nepByto ovyepeab BO3HUKAET Toraa, Korga cesegeHunsa o bpake A0NKHbI
6bITb BHECEHbl B peructp HapoAoHaceneHuA. o3ToMy ecTecTBEHHO HayaTb C MOMEHTA
perncrtpaumnm. Takoe nepexogHoe NpaBuao byaeTt o3HayaTb, YTO NHOOOM YEeNOBEK, HE UMEIOLLUIA
HMKaAKOro oTHoweHuA K LLBeunn n npubbiBwINI ctoga nocae BCTYNAEHUA B CUNY MHOCTPAHHOIO
nonvrammn, He byaeTt npu3HaeaTb 3TOT Hpak. Takum 06pa3om, 3TO NPaBWUIO O3HAYaeT, YTo
3anpet oKaxeT 6onee BbiCTpoe BO34ENCTBME, YEM NPABUIIO, NPEANIOKEHHOE pacc/ief0BaHMEM.
YTO NpUMEHMMOCTb NepexoaHOro NOJIOXKEeHUA CBA3aHa A0 MOMEHTA perncTpauum Takxke nmeet
TO MNPEeMMyLLecTBO, 4YTO OHO bOyaeT @GUKCMPOBAHHBLIM, 4YTO CO343eT Heobxoanmyro
npeacKkasyemoCcTb W CHUXKAeT HeobxoAUMMOCTb  NPUHATMA  CNeACTBEHHbIX Mep  No
aeny. 3akoHoOamesibHbIl co8em 03HAYaAEeT, YTO OH He BO3paXKaeT NPOTUB NEPEXOLHOM HOPMbI,
KOTOpas HauyMHaeT AeNcTBOBaTb C MOMEHTA PEerncTpaLmMm 1 KacaeTca A0BOAA CeACTBUA NPOTUB
TaKOM HOPMbI, @ UMEHHO 4YTO OLLeHKN HanoroBoro areHTCTBa HOCAT 0606Latowmii xapakTep n He
UMEIOT IOPUANYECKOWN CUNbI B APYTUX KOHTEKCTax. O4HAKo, N0 MHEHMIO NPABUTENLCTBA, 3TO He
MMeeT 3HayeHuA npu Bbibope nepexogHOro nonoXKeHusa. Bmecto atoro npu Boibope KpaiiHe
Ba*KHO HalTM Hanbonee noaxoaAllee Bpema A8 NPUBA3KK NpaBuaa nepexoga. Mo npuynHam,
N3/10KEHHbIM BbllUE, MPABUTENbCTBO CYMTAET, 4YTO ITO BPEMA perncrTpauum cemenHoro
NONOXEHUA B perucTpe HapogoHacesneHua. He UCKAOYEHO, YTO BO3HMKHET CUTyauuaA, Koraa
nogm 3aasunun B Hanorosoe ynpassieHme 0 cBoemM Hpake HE3a40/1r0 A0 BCTYNAEHUA B CUAY, HO
Ha MOMEHT BCTYNIE€HMSA B CUY HOBbIX MPaBU/ OH He bbln 3aperncTpupoaH B 3AICe. OgHako, no
OLLeHKaM NPaBUTENbCTBA, TaKaA CUTyaLUMA BOSHUKHET IMLWb B KPalHe peaKuX Cay4vasX.

Kpome Toro, Kak BbIACHAET CNeACTBME, MOXKET NPONTM HEKOTOPOE Bpemsa, Npexae Yem nam
6yAyT BHECEHbI B HALMOHANbHbIV PEECTP U 3aperncTpupoBaHbl bpaku. brarogapa nepexogHomy
npaBu/y, BCTyNalowWemy B CUAY C MOMEHTa PerucTpaumumn, 3anpeTt Ha npusHaHue byaeT TakkKe
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pacnpocTpaHATbLCA Ha 6paku, B KOTOPbIX COOTBETCTBYOWME avua npubbinn B LBeuunto go
BCTYMN/IEHUA 3aKOHA B CU/Y, HO TAE eLLe He CO34aHbl YCN0BMA ANA PerucTpaumm Hacenenus. Mo
OUEHKaM NpaBUTENbCTBA, TaKMX CAy4yaeB, CKopee Bcero, byaeT BCEro HECKONbKO. Takke
Hebe3oCHOBATE/NIbHO MNPWPABHMBATL 3TUX NOAEN K N04AM, KOTOpble ele He Mpuexanm,
NMOCKOJIbKY OHWU He MMEIOT 34ecb GOPManbHOM CBA3U U HE MOTYT MMETb Pa3yMHbIX OXWAAHWUN,
yto WX 6pakuM byayT NPUHATBI B MX HOBOM CcTpaHe. B cnydyasx, Koraa Ha TakoW 6pak
PacnpoCTPaHAETCA PaCLUMPEHHbIM 3anpeT, MPUMEHAETCA U NPABUIO UCKNHOYEHUS.

B uenom, no mHeHuto npaBuUTeNnbCTBa, NepexoaHoe nNpasunao, KOTOPoe Ha4YNHaAEeTCA C MOMEHTa
perncTpaunnm B permcTtpe HaceneHuma, ABNAeTCA Hamnbonee noaxogAawnm peweHnem. 3T0 AO0MKHO
OTHOCUTbLbCA KaK K Caiydaam Noanrammun, Tak U K KPOBHOMY poacTsy.

Y10 KacaeTcs MoMpaBKWM K pasgeny 2 3aKOoHa O MeXAyHapoAHbIX BOMPOCax OTLOBCTBA, Le/b
COCTOUT B TOM, 4YTOObl obecrneunTb, 4YTOObI OTLOBCTBO, MPSIMO OOYC/NOBAEHHOE 33aKOHOM,
NPUMEHSANOCL B 3TOM cTpaHe. C TOUYKM 3peHuAa NpaB AeTel Bceraa No3MTUBHO, YTO OTLOBCTBO,
BbITEKalOLLEe M3 MHOCTPaAHHbIX NPaBW/, TakKe npumeHsaetcs B LBeunn. Takum obpasom, 3To
NOJIOXKEHUE AO0NKHO MPUMEHATHCA HENOCPEACTBEHHO C MOMEHTA BCTYMNEHUS B CUAY U, TaKUM
06pa3om, TaK¥Ke pacrnpoCTPaHATbCA Ha 6paKu, 3aKNYeHHble A0 3TOro. 3TO O3HayaeT, 4To
MHOCTPaHHbIA BpaK B 3TOM KOHTEKCTE [I0/IKEH CYMUTATLCA AEUCTBUTENbHbBIM B KaXKA0M cUTyauuu,
Koraa Bonpoc 06 OTUOBCTBE BO3HMKAET MOC/Ae BCTYMNEeHMA B CUAY, €CAN pedyb MAEeT O
OeNCcTBUTEIbHOM Opake B rocyaapcrse, rae pebeHOK NpOoXKMBan MNpU  POXKAEHUU UM,
aNbTePHATUBHO, CTan UTeNb. TakMm 06pasom, 4S8 3TOr0 USMEHEHUN B 3aKOHEe He TpebyeTcs
HUKaKUX NepexoaHbiX NOIOXKEHWNN.

14. NocnepcrBuAa

OueHKa npaButenbcTBa: CUMTAETCA, YTO NPeasoKeHWe O 3anpeTe NMPU3HAHWUA MHOCTPAHHOM
NosIMraMmnn NpuBeaeT K 60/blieMy PAaBEHCTBY MEXKAY KEHLMHAMU U My}KUMHAMK. CunTaeTcs,
YTO ApYrue npeanoXKeHus byayT UMeTb NONOKUTENbHbIE NOCNEACTBUA ANA OTAENbHbIX UL,

I'Ipe,u,nonaraeTCﬂ, 4YTO 3T nNpegnoxeHunmAa He npueedyt K YyBE/IMYEHUIKO pPacxoaos AnAa
COOTBETCTBYHOLWNX OPraHOB B/1aCTH.

OueHKa paccnenoBaHUA cornacyerca OLI,EHKOI‘;I npaBuUTenbCTBa.

OpraHbl HanpaeneHus: MNogasnatoLee 60NbLWINMHCTBO OPraHOB HANPaBNEHUA HE UMEKOT MHEHUA
no nosoay oOueHKW. MyHuyunanumem Manemé, MewOyHapPoOOHAA HAYUOHAAbHAA
KOHghedepayua Accoyuayuu MHeHWUH-UMMUPAHMoK w Accoyuayusa ®pedpuKku bpemep
noAYepKUBatoT, YTO NPeasiOXKEeHME O 3anpeTe NpM3HaHMA 3apybeXkHaa Moavramua NpuBOAUT K
60/1blUeMYy PAaBEHCTBY MEXKAY XKEHLWMHAMMU U MYKUYMHAMMU.

HeKoTopble cnpaBoYHble opraHbl, T.e. Cnacume demeli u oMbyocmeH o npasam oemeli CHUTAET,
4TO OTCYTCTBYET HoNee NoAPOOHbIV M BCECTOPOHHUI aHaNN3 BO34ENCTBUA C TOUKM 3PEHUA NpaB
neten. AnennayuoHHelli cyd [lemebopaa npu3biBaeT MNPOBECTU aHanAM3 MNOCAeACcTBUMA B
OTHOLWIEHUW AETEN, POXKAEHHbIX B NOMIraMHbIX Bpakax B LLBeuun, KoTopble He MpPU3HAOTCS,
MOCKOJIbKY €TV B TAaKOW CUTyauUW TaKKe MoryT b6biTb CyMTaeTcd, YTO Ha HUX HEeraTMBHO
NOBAUAIOT HOBblE NpPaBMAa.



YnpaeneHue Mo 80nMpocam pPaseHCcmaead CYUTAEeT, YTO 3TO MpPeasoKEHWE MOKET NPUBECTU K
CTUrMaTU3auMmM U Mmetb GUHAHCOBbIE MOCNEACTBUA ANSA MEHLMH, YbW BPaKM He NPU3HaOTCA
LWBEACKMM 3aKOHOAATENbCTBOM, M TpebyeT yrnyb6aeHHOro aHaansa C/I0XKHOCTM NOCAeACTBUN annA
3TUX XKEHLMH.

MpUUYMHbI OUEHKM npaBUTeNbCTBA: [lonpaBka NpaBUTENbCTBA OTHOCMTENIbHO 3anpeTa  Ha
NPU3HaHME O03Ha4yaeT, YTO MWHOCTPaHHble MoAuraMmuMM W Bpaku  mexay O64An3KMmuK
poACTBEHHMKaMK OyayT npenaTcTBoBaTb 60/see cTporMm npasuaam, Yyem cerogHa. CunTaeTcs,
YTO 3TO OKA3blBAaE€T Man0 MOJIOKUTENIbHOrO BO3AEMUCTBMA HA OTAE/NbHbIX UL, O0COBEHHO Ha
KEHLMH, COCTOALLMX B NOAUTAaMUN. UMEHHO KEHLMHbI CTPAAAKT OT AUCKPUMMHALMK, KOTOPYIO
B/1eYeT 3a co60M NoAnramHbI 6pak. B 3TOM 4acTM MOXKHO 0XKKAaTb, YTO NpeaNoXKeHMe NpmuBeseT
K YBE/IMYEHUIO PABEHCTBA MEXAY XEHLWWMHAMU U MYXYMHAMKM M YKPEenuT ycnoBua ANA
OOCTUXEHUA uUenen MOoANUTUKU TeHOEPHOro pPaBeHCTBA B COOTBETCTBMM C  MUCbMOM
npasuTenbctBa «Bnactb, uenM U NOAHOMOYMA — (GEMUMHUCTCKAA NOAUTMKA ANA PABHOrO
6yaywero» (ckp. 2016 r.). /17:10). OtmeHa TpeboBaHUA 0 cBA3M co LLiBeuunen ana noavrammm
TaKKe cnocobcTByeT BbiNoNHeHUto LBeunein obsasatenbcTs cornacHo KoHeeHumn OOH 1979
roga o IMKBMAALUMN BCEX BUAOB AUCKPUMMHALMM B OTHOLLEHWNM KeHLWMH. ECTb TaKKe Hagexaa,
yTO 3TO BYyAET MMETb NpodpuNakTUYEcKnin apdexT.

OueHKa NpaBuTeNbCTBA, NPeACTaB/leHHas B pasde/e 5, 3aKN4YaeTcs B TOM, YTO HenpusHaHue
bpaka B CUTyauMu MOAMFAMUM HE MOMKET MMETb KaKOro-nMbo CyLLeCTBEHHOro 3HaYeHus.
HeraTuBHble NpaBoOBbIe NOC/NeACTBUA C TOYKM 3pEeHUA NPaB AeTel U YTO TOUKA 3peHMA NpaB AeTen
He ABNAeTCA NPenATcTBMEM A4 obllero 3anpeta Ha nNpu3HaHWe nosavramuu. Hanpumep, B
lseunn He TpebyeTcs npu3HaBaTb bpak, 4YTobbl POAUTENN UMENU COBMECTHYIO OMEKYy Haf
cBOMMM AeTbmu. Ecnv pebeHoK AoxKeH 6bin BbiTb Y4aCTHMKOM NovramHoro 6paka, 3anpeT Ha
npu3HaHMe OETCKUX BpaKkoB yKe AeictByeT. bonee Toro, oTLOBCTBO AeTei, KOTopble npwu
poXKAeHUN npoxuBann B LUBeunn, Bce elle MoOXKeT 6biTb YCTAaHOBAEHO, B MEPBYH o4Yepeasb,
nyTem noATsepxaeHus. MoCKoNbKY Ha OTLLOBCTBO AETEN, POXKAEHHbIX 33 pybexom, He nosaunseT
HeraTMBHO TOT daKT, UTo 6pak He npusHaetca B LLBeuuun, NpPaBUTENLCTBO NpeanaraeT BHECTU
Pa3bACHEHUSA B 3aKOH O MeXKAyHapOAHbIX BONPOCax OTUOBCTBA (cM. pa3aen 12) ). CumTaeTcs, Uto
3TO OKa3blBaeT MO/IOXKUTENbHOE BAUSAHME Ha AeTel, MNOCKO/IbKY B MeXAyHapoAHbIX
0b6CcToATENIbCTBAX CNOCOBCTBYET YCTaHOB/IEHUIO OTLLOBCTBA HAMPSAMYHO, MOCKO/IbKY CYMTAETCS, UTO
B LLIBeunn npmsHaeTcAa MHOCTPaAHHOE NPaBo. B 3TOM KOHTEKCTe cneayeT TakkKe OTMEeTUTb, YTo, No
MHEHUIO MPaBUTENbCTBA, 3anpeT Ha MPM3HAHWE OCHOBAH He TO/NbKO Ha HeobxoaMmocTu
YCUNEHUS NPaB KEHLLMH; NpaBa AeTel TaKkKe onpaBAbiBatoT 3anpeT (cm. cyaebHoe aeno MIG
2016:26).

Bonee ToOro, OpeaH no eonpocam paseHcmea CNpaBea/IMBO MOAYEPKMBAET, YTO MpPaBOBble
NnocneAcTBUA OTKasa B NPM3HAHMM CNOXKHbI. Kak BUAHO M3 pasgena 5, NpaBUTENbCTBO CYMUTAET,
yTO HeT HeobxoanmocTn coobuiaTtb 6osee NnogpPobHO, Yem 6blI0 CAeNaHO CNeacTBUEM, MPU BCEX
MbIC/IMMbIX NOCNEACTBUAX C LLE/IbI0 HANTU Pa3yMHbI BanaHCc meXAay *KenateNbHOCTblo, C 0O4HOM
CTOPOHbI, NPOTUBOAENCTBUA MOAUTAMUN, U, C APYFON CTOPOHbLI, obecneyeHMem npuemaemon
3awmTtbl 6onee cnaboit ctopoHbl. CneayeT TaKXe OTMETUTb, 4YTO OMMCaHME NPaBOBbIX
NocneacTBUIA OCNOXKHAETCA TeM GaAKTOM, YTO LIBEACKUIM 3aKOH He npeaHa3HavyeH ana 6paKkos
mexay 6onee uyem aAByma noabMu. OnMcaHME TaKKe YCNOXKHAeTcA Tem aKToMm, 4TO


https://lagen.nu/prop/2020/21:149#S5
https://lagen.nu/prop/2020/21:149#S12
https://lagen.nu/dom/mig/2016:26
https://lagen.nu/dom/mig/2016:26
https://lagen.nu/prop/2020/21:149#S5

peryanpoBaHne mexgyHapoaHoro 4aCtHOro npasa 4aCto O3HAYAET, YTO MOXET BO3HUKHYTb
BOMNpocC 0 NpumMmeHeHNN MHOCTPAHHOTO Npasa.

MpeanoxeHne o 3anpeTe Ha NPU3HaHME He 03HAYaEeT, YTo Nepes KOHTPOIUPYOLWMMM OpraHamMm,
B nepByt oyepeab HanorosBbim areHTCTBOM, MMUWrPaUMOHHBIM areHTCTBOM UM CyAamu,
BO3/1aratoTCcsA KakKuMe-TO HoBble 3agauu. [laxke CerogHs 3TM OpraHbl BbIHOCAT peLleHun
OTHOCUTENIbHO MPM3HAHWA MHOCTPaHHbIX BpakoBs. Mpeanaraemoe perynmpoBaHue NPUBOAMUT K
OL€HKAM TaKOro e poAa, HO Ha OCHOBE YETKOro OCHOBHOIO MPaBM/a O TOM, YTO MPUMEHSETCA K
6paKy B CAy4yasx KPOBHOro poAcTBa M noaurammu. MOXKHO OXMAATb, YTO 3TO 0BNEryuT U
ynpocTuT paboTy Bnactei. B uenom, HUKAKoro yBeaM4yeHnA 3aTpat He JOKHO NPOU30MUTKU. TaKan
YK€ OLLeHKA [1aHa M B OTHOLUEHMWM OCTa/IbHbIX MPeaN0XKeHNN 3aKOHOMPOEKTa.

15. KOHCTUTYLLMOHHbI KOMMEHTapUI
15.1. NpepnoxkeHne o0 BHECEHUU U3MeHeHM B BpauHblii KogeKc
5 4. PasBop,

Pasgen 5 Cynpyr MmeeT npaBo Ha pa3sog 6e3 npeaBapuTeNbHOTO PACCMOTPEHUA, ecau
CYLLECTBYET BEPOATHOCTb TOTO, YTO CYMpPYr ObiN BbIHYKAEH BCTYNUTb B BpaK UKW ecan cynpyr
BCTYNuA B 6paK g0 Bo3pacT 18 net. Ecam 6paK 3akNtoueH, AaXKe eCNU CYNpyrn HaXo4ATCA MeXay
coboli B MNpPaBUIbHOM BOCXOAAWEM W HUCXOAALWEM MOPAAKE POACTBA WMAW  ABAAKOTCA
NONHOPOAHBLIMX BPaTbAMM U CECTPaMM, KasKabli U3 CynpyroB MMmeeT MpaBo Ha passog 6es
npeaBapuTeNbHOrO PaccMoTpeHus. To XKe camoe NPUMEHSEeTCA, ecnn bpak 3akntouveH, Aaxke
€CNN OOMH M3 CYNPYroB Yy)Ke COCToAN B Bpake MM Obin NapTHEPOM 3aperncTpMpoBaHHOIO
NapTHepCTBa U NpeablayLWwmii 6pak UM NAapTHEPCTBO He BbINN PACTOPTHYTHI.

Ecan peub MAeT 0 OBOEKEHCTBE, KaxKAbl M3 Cynpyros B npeaplayuiem bpake MmeeT npaso
pacToprHyTb ero nytem passoga 6es3 npeasaputeibHOro Nepnoaa pasmbiwaeHnin. To ke camoe
KacaeTca U C/lyyaes, Kor4a napTHEPCTBO bblo 3aperncTpMpoBaHo, XOTA OAMH M3 NapTHEPOB Ha
TOT MOMEHT cOoCTOAN B bpake.

B cnyuyasx, ykasaHHbIXx B nepBomM ab3aue, UCK O pa3BoAe MOXKET ObiTb BO3OYKAEH TaKke
NMPOKypopoM. B cnyyasx, Korga OpakM 3aKNOYalOTCA HECOBEPLUEHHONETHUMM, OTAEN
coumanbHoro obecneyeHma TOro MyHULUNAAUTETA, FAe UL 3apEerMcTPUPOBAHO UK, ECAN L0
He 3aperucTpMpoBaHO, 3apPEerncTpPMpPoOBaH B 3TOW CTpaHe, B MyHUUMNANUTETe, r4e OH UAW OHa
npokmBaeT, obA3aH NpPenoCTaBUTb MPOKYPOPY 3aKAOYEHME MO 3aMnpocy, a TaKkxKe byt
MHPOPMALMIO, KOTOpPask MOXKET WMeTb 3HayeHWe [ANA OueHKM gena. [pyron KomuteT
counanbHoro obecneyeHmn, MMeLWNIA OCTYN K MUHGOPMALMUK, KOTOPAsA MOXKET UMETb 3HAaYEHUNE
no geny, obasaH NpenoCTaBUTb TaKyld MHPOPMALMIO MO 3aNpocy KOMUTETA COLMAbHOrO
obecneyeHuns, KOTOPbIN AOMKEH AaTb CBOE 3aK/HOYEHME.

MonoxeHusa O npu3HaHUU 6PaKO8, 3AK/AKOYEHHbIX M0 UHOCMPAHHOMY [MpPasy, 8 CAy4asXx,
YKQA3aHHbIX 8 nepeom ab3zauye, MoxHo Halimu e 1 1. 8 a § 3akoHa ( 1904:26 cT. 1 ) 06 omOesnbHbix
MeHOYHAPOOHbIX MPABOOMHOUWEHUSAX, KACAOUWUXCA 6paKka U oneku .

B 3TOM NyHKTE copeprKaTcs NOMOMKEHMA O NPaBe Ha HeEMeA/EeHHbI Pa3Boa U O MOJIHOMOYUAX
NPOKypopa nogaBaTb WMCK O Pa3BOAE B OTHOLWEHMM NPUHYAUTENbHLIX GpakoB M 6paKos,
3aK/IIOYEHHbIX HECMOTPSA Ha HaAuuyMe NPEenAaATcTBUA ANA 3akaouveHus 6paka. CoobparkeHus
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MOXHO HanTh B pasgene 11, roe wu3naratoTcA MHEHUA 3aKoHOOamesnibHO20 cog8ema TOXe
3aHWMaCA.

B uemsepmom ab3auye, KOTOpbI ABASETCA HOBbIM, ecTb MHPopMauma, yto B ra. 1 Pasgen 8a
3aKoHa 0 HEKOTOPbIX MeXAYyHapOoAHbIX MPaBOBbIX OTHOLWEHMAX, Kacatowmxca bpaka U onekn
(3aKkoH 1904 ropa) COAEPKUT MONIOMKEHMUA O NPU3HAHUM TaKMUX BPAKOB C MHOCTPAHLAMM, KaK
yKa3aHo B NepBOM NyHKTe. Peub naeT o 6pakax, 3aKNHYEHHbIX MO MHOCTPAHHOMY NpaBy, Koraa
Ha MOMEHT 3aKato4eHMA Bpaka cywecTBoBasio bbl NPenATCTBME AR HEro NO WBEACKOMY Npasy,
T.e. AeTCKne bpaku, 6pakm B onpeneneHHbIX POACTBEHHbIX OTHOLWEHMAX U NoAUraMmumn (cm. o
npenaTcTBUAX K BpaKy, rn. 2), a Takke NpuHyauTenbHble 6paku ¢ MHOCTpaHuamu. B rnase 1
Pasgen 8, nepsbiii naparpad 1 1 2 npeaycmaTpmuBaeT, YTO 3T Bpaku He NpusHatoTca B LLseunn.
N3 3Toro ocHOBHOro NpaBuaa BO BTOpoMm ab3ale 3Toro pasaena AenatoTcs UCKIOYEHUA, ecnu
o6e cTopoHbl cTapwe 18 neT U umeroTcAa ocobble OCHOBAHMA ANA NpU3HaHWA Hpaka. bpak ¢
MHOCTPaHLLEM, He NPU3HaHHbIN B LLIBeummn, 3a4ecb He MoxKeT BbiTb pacToprHyT. Ccbl/ika Ha rnasy
1 B § 8 a yTouHAeTcA, 4To K Bpakam, yKasaHHbIM B ab3aue nepBom HactosAwiero naparpada,
NPUMEHSAIOTCA TaKXKe 6paKu, 3aKN0YEHHbIE MO MHOCTPAHHOMY MPaBy, NPU YC/IOBUM NPUMEHEHUSA
npaBuna WCKNOYEHUA, NpeaycMoTpeHHoro ra. 1. Btopoii ab3auy, pasgena 8 npusHaetca B
LLiseunn.

Kak BuMAHO wn3 TpeTbero ab3aua, NPOKYpOp YMNOAHOMOYEH OCYLLECTBAATb Yro/JoBHOE
npecnefoBaHue No Aenam, yKazaHHbIM B nepBom ab3aue. Takmm ob6pasom, NPOKypop TaKKe
YNONHOMOYEH NpecnefoBaTb MO Cyay Takoh bpak ¢ MHocTpaHuem. OAHAKo AarKke B 3TOM C/lyyae
NPUMEHEHWEe 3TOro MOJIOKEHUA K OpaKy C MHOCTpaHuem npeanonaraeT, 4To 3To 6pak,
NPU3HaHHbIN 346eCb, U YTO LUBEACKMIA Cya, KOMMNETEHTEH PACCMATPMBATb MCK O Pa3BOAe B TAKOM
cnydae (prop 2003/04:48 cTp. 49, cp. TakKe rn. 3 § 2 3akoHa 1904 r.).

15.2. MpoeKT 3aKOHa O BHECeHUU U3MeHeHui B 3aKoH (1904:26 cT. 1) O HeKoTopbIX
MeKAYHapPOAHO-NPaBOBbIX OTHOLIEHUAX, Kacalowmxca 6paKka U oneku.

1 4.n. O 6pakKe

Paspen 8a EpaK, 3aK/OYEHHbBIN B COOTBETCTBMU C MHOCTPAHHbIM 3aKOHOAATENbCTBOM, HeE
npusHaeTtca 8 LLiseunn

1. ecnu 6bI HO MOMEHM 3AK/AOYEHUS 6,00/-(0 cywecmeosanu riperiamececmeus 0715 30aK/AYeHUs
6pGKG 8 coomgeemcmeauu co WeeodCcKUM 3GKOHOdam8ﬂbcm60M,

€C/IN CYLLLeCTBYET BEPOATHOCTb TOr0, YTO BpaK 6bin 3aK/0YEH NOL NPUHYKAEHUEM, UK

€C/IM CTOPOHbI HE NPUCYTCTBOBA/IM HA MOMEHT 3aK/O4YeHMA BpaKa M XOTa 6bl O4MH U3 HUX Obi
Ha TOT MOMEHT rpaxkaaHnHom LLiseumun nnm npoxumean B LLseuunn.

MepBblA MYHKT He NPUMEHAETcA, ecan obe CTOpOHbl cTapwe 18 net M MmerTca ocobble
OCHOBAHWSA ANA NPU3HaHKUA BpakKa.

MyHKT COAEPXKMUT MOMIOXKEHUA, OrpaHUYMBalOLLME BO3MOXKHOCTb NpuM3HaHuMA B LUseunn
OTAE/IbHbIX OPaKoB, 3aKAOYEHHbIX MO WMHOCTPAaHHOMY npaBy. CoobpaKeHMA MOXKHO HaWTU

B pasgenax 5-7. 7>6.
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B nepsom ab3auye nepBom NyHKTE yKa3aHoO, YTo Bpak Cc MHOCTpaHLEeM He npu3HaeTca B LLseuwnn,
ecnn bbl CyLLecTBOBAIM NPENATCTBMA ANA 3aKAto4eHMa Bpaka npu Bpemsa 3aknoveHns bpaka no
LWBEACKOMY 3aKOHOAATeNbCTBY. ITOT NMYHKT COOTBETCTBYET NpeablayLim nepBomy U BTOPOMY
MYHKTaM C TOM pa3HuULEN, YTO 3anpeT Ha NpuU3HaHWeE Tenepb NpumMeHsaeTcA 6e3 TpeboBaHUA O
nogkntoveHum K LLiseunn Bo Bcex cnydasx. Yto ABnAeTcA NPenATCTBUEM A8 BCTYNAeHUA B Bpak,
perynnpyetca B 2 rn.1, 3 n §4 bpayHbli KogeKc. Peub MaeT o AeTCKMX BpaKax, Cnyvasx KPOBHOrO

POACTBA M nonvramuu. [etckme 6pakm — 3To 6pPaku, B KOTOPbIX OAHOM M3 CTOPOH Ha MOMEHT
3aK/toueHns bpaka He ncnonHunocb 18 net. K cnydaam KpOBHOro poACTBa OTHOCATCA Te 6paKu,
B KOTOpPbIX CTOPOHbI CBA3aHbl APYr C APYroM B MPaBW/IbBHOM BOCXOAALWLEM M HUCXOZALLEM
nopsaKe WAM ABNAKOTCA MOJHbIMM WMAW HEMNONHOPOAHbIMKM 6paTbaMn K cecTpamu. [eno o
NoIMraMmm Kacaetc B6paKoB, 3aK/OYEHHbIX INLOM, Y¥Ke cocTosawMM B bpake. MNepBblid NYHKT
COOTBETCTBYET — 3a MCK/AOYEeHMeM TpeboBaHuA 06 adpduampoBaHHOCTM — GOPMY/IMPOBKE
nepsoro nyHKTa go 2019 roaa (cm. npean. 2003/04:48). PaHee 3anpeT Ha NPU3HaHUE AEeTCKUX

6paKkoB AeNCTBOBa HE3aBMCMMO OT CBS3U CTOPOH co LLIBeLmen Ha MOMEHT 3aK/to4eHUs bpakKa.
3anpeT Ha NpuU3HaHWe B CAy4Yasx NoOJMraMmmMmM U KPOBHOFO POACTBA A0 CUX NOP OrpaHUYMBaCS
6pakamu, B KOTOPbIX XOTA 6bl 04HA M3 CTOPOH HAa MOMEHT 3aKAloUYeHns Bpaka umena cBsA3um co
LLiBeuwnen, T.e. 6bin rparkaaHuHom LLBeunn nnm nmen 3gecb MecTo XUTeNbCTBA. ITO U3SMEHEHME
O3HayYaeT, YTo 3anpeT Ha MPU3HAHME B 3TUX CAy4YasX NPUMEHAETCA, AaKe €C/IM CTOPOHbI He
MMenn Takon ceA3m co LLiBeumelt Ha MOMEHT 3akatoYeHma bpaka.

Ecnn, Hanpumep. My>KUMHa, *KEHATbIM Ha KEeHLMHEe, BCTYyNUBLIEN B BpaK C ApYroi *KeHLWNHON,
no obuwemy npasunay, BTopon 6pak B LLBeunn He NpuU3HaeTCcA. ITO TaKKe NMPUMEHUMMO, ecau
MY>KUMHA U APYTan }KEeHLMHA NPOXKMBAAN 3a FPAHULLEN HA MOMEHT 3aKto4eHNA Bpaka U HU OaUH
M3 HUX He Obl Ha TOT MOMEHT rpa*kaaHnHom LLseummn. Ecan my»KumHa AoKeH Bbln 3aKN04YUTD
OAMH VNN HECKOJIbKO AO0MNONHUTE/IbHbIX BPaKoB, OHWU TaKKe He npu3HatTcA. B aTton cTpaHe
NPWU3HaEeTCA TONbKO NepBbln HpaK. CornacHo WBeACKOMY 3aKOHOAATENbCTBY, 3TOMY Bpaky He
6b1210 6bl HUKAKUX NPENATCTBUIA.

B cnyyae, ecnn Kto-nmbo Bctynun B 6pak ¢ AByma u bonee noAbMW O4HOBPEMEHHO, Ha Bce
6paKkn pacnpocTpaHAeTcsa 3anpeT Ha Npu3HaHue. Mo3ToMy HM OAUH 13 BPAKOB HE A0/KEH ObiTb
npusHaH. MpensaTtctBMe 6paky NpoTuB noanrammum B 2 ra. Ctatba 4 bpayHoro KogeKkca, ¢ KOTopoi

CBAi3aHa [fJaHHasa Hopma, oblenpusHaHHO choOpMynMpOBaHA TakMm 06pasom, 4YTO /ML,
cocToswee B bpake, He MOXKeT BCTynaTb B 6pak. O4HAKO Moz 3TUM NPaBUIOM NOHUMAETCA, YTO
04HOBPEMEHHO HEBO3MOXHO 3aK/IHOYUTb HECKOJIbKO BpaKoB.

Kak u npexage, 37O MOJIOKEeHUEe NpPUMeEHAETCA K bpakam, 3aK/IOYeHHbIM B COOTBETCTBMU C
MHOCTPaHHbIM 3aKOHO4aTeNbCTBOM 160 B LLIBELMM Nepes MHOCTPaHHbIM 0ULMANBHBIM IULLOM
(pa3men 6), nnbo 3a rpaHuLei (pasaen 7).

CornacHo ero GpopmynMpoBKe, 3anpeT Ha NpuU3HaHWEe pacnpocTpaHsaeTca Ha 6pak. OgHaKo OH
[O/IKeH BbITb B COCTOAHUU C/TYXKUTb PYKOBOACTBOM B OTHOLLIEHWUU UHCTUTYTOB APYrMX NPaBoOBbIX
CUCTEM, KOTOpble MMEIT MO CYWEeCcTBY Te Ke HpuAUYEecKUe NOoCNeAcTBus, 4To U bpak B
COOTBETCTBMMU CO LLUBEACKMM 3aKOHOAATENbCTBOM, M KOTOpPble BKAKOYAET OAHOMNO/ble Mapbl
(pexkBm3nT 2017/18:288, cTp. 34 n bet 2008/09:CU19 cTp. 22).
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YCN0BUA OLEHKM HaMuMA MaTepuasibHbIX OCHOBAHMI ANA OTKasa B MPM3HAHMM B OCHOBHOM
TaKMe e, KaKk Te, KOTopble MPUMEHANUCb B CAy4Yasx 3aKknouveHMa 6pakoB C HapylleHMem
NPenATCTBUN K 3aKN0YeHUIo BpaKka B OTHOLLIEHUM POoACTBa M nosurammn. OLeHKa MOKeT BbiTb
npousseneHa Ha ocHose MHGOPMaLUUKM, AOCTYMHOW OpraHy, paccmaTtpuBeatoliemy aeno (prop.
2013/14:208, ctp. 135 n ). npeanoxkeHne 2017/18:288 ctp. 34

YTo KacaeTca AETCKMX OPaKoB, 3TO MOJIOXKEHWE He Npeano/siaraeT KakMX-AMbo CyLleCcTBEHHbIX
U3MEHEHUN.

B pe3synbTate 06beaMHEHUA NEpBOro M BTOPOro abslaues nocieaytollas Hymepauus absaues
MeHAeTcA.

B emopom ab3aue perynnpyetca BO3IMOMKHOCTb MPU3HAHMA TaKMX MHOCTPaHHbIX 6pakoB, Ha
KOTOpble pPacnpoCTpaHAeTcA OAHO W3 NPenaTcTBUM K MNpPU3HaHMIO B MNepBom ab3aue B
WUCK/IIOYUTE/IbHBIX CAyYasX. 3a cyeT paclMpeHMs 3anpeta Ha Mpu3HaHWEe, KOTOopbi
noApasymMeBaeT nepsblit ab3al, NepBoro nyHKTa, B chepy NpMMeEHeHUsA KnanaHa gobasnatoTcs
ABe HoBble KaTeropum Opaka. Peuyb maer o agenax o NOAUramMuMmM U KPOBHOM POACTBE,
BO3OYKAEHHbIX CTOPOHAaMM, KOTOpble He Mmenu cBasu co LlBeumelr Ha MOMEHT 3aKYeHUA
6pakKa. BbipaxkeHre «ocobble NPUYMHDBI» UCNONb3yeTCA ANA NOACHEHUA OFPaHUYEHUI, KOTopble
[0JIKHbI NPUMEHSATbLCA. YTOObI 6b11M 0CObbIE MPUYNHbBI, HEOOXOAUMO, YTOObI OTKa3 B MPU3HAHUMK
B KaXKAOM OTAE/IbHOM C/ly4ae B/eK 3a coboi cepbe3Hble NOCAeACTBUA, Hanpumep, 4NA KOro-To
M3 CYnpyros WUAmM 4TO HenpusHaHue bpaka npeactaBaseTca HepasyMHbIMm (prop. 2013/14:208,

cTp. 135). B KaXK4oM OTAeNbHOM CnydYae HeobXoaMMO NPOBECTU OOLLYHO OLEeHKY 06CTOATENLCTB,
KOTOPble YNOMMHAOTCA UAN UHbIM 0BpPa3oM AOCTYMNHbI B XO04€e MPOBEPKM, YTOObI ONpeaenuTb,
npuMBeaeT NMU OTPULAHME OAHOFO WUAM HECKONbKUX HOPUAMUYECKUX MOCNEACTBUIA KOHKPETHOro
paccmatpuBaemoro 6paka K Takmm nocneacteusm. [ogpobHee O npuMmeHeHMM npaBuna
ncKkAtoUveHuns prop. 2017/18:288 ctp. 27 ¢. n 34 ¢.

OTKa3 B MPU3HAHWUM MOXKET NPMBECTU K (GMHAHCOBLIM MNOCNEACTBMAM Ans 6onee cnaboii
CTOPOHbI, HANpPUMepP. B BUAE OTCYTCTBMA pas3gena MMYLLeCTBA WMAM OTCYTCTBMA HAC/NeACTBa.
OAHaKo TOT GaKT, YTo BpaK He UMEET IOPUAMUYECKOM CUAbI, Cam Mo cebe He ABNAETCA OCHOBAHUEM
AN NpusHaHua. To, YTO 3TO TaK, ABNAETCA MPAMbIM CAeACTBMEM Npeasiaraemoit OCHOBHOWM
HOPMbI, 1 B 06bIMHOM C/ly4ae B MPU3HAHUKN A0/KHO ObITb OTKA3aHO.

BO3MOXHOCTb MCKNOUYEHMA 3aKAOYAETCA HE B YTBEPKAEHMM NOMFaMHOTO Bpaka Kak TakoBoro,
a B MPM3HAHWUN B OTAE/IbHOM C/ly4ae 1 B OTAE/IbHOM CUTYaLMKM haKTa 3aKNtoUeHMA BpaKa ¢ Lesbto
nosy4yeHmn onpeaeneHHON KOHKPETHOM KOPUANYECKON CUAbI (CM. 3K3ameH ). pasagen 10

To, 4TO MOXeT NpeacTaBaATb cobol l-I|C)€3Bb|‘-|i§ll‘/‘IHble NPUYUHDbI, MOXKET MOJTY4YUTb ,u,aanel‘/iLuee
pa3BuTMe Npu NpPpUMEHeHUU 3aKoHa. Ecaum MHOCTpaHHbIVI 6paK NPuU3HaeTca, OH CYUTAETCA
cyuiecrsoBaBlLIMM C MOMEHTA €ro 3aK/1l04EeHUA.

BcrynneHue B cuny 1 nepexoaHble NONOKEHUA
1. Hactosawmin 3akoH BcTynaet B cuay 1 uions 2021 roaa.

2. Crapble npaBuaa NpUMMeEHAOTCA K Bpakam, KoTopble 6bliv 3aperncTpmpoBaHbl Hanorosbim
opraHom B 6a3e AaHHbIX PErMCTPaLMM HAaceNeHMA 40 BCTYMN/IEHUA B CUNY.
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CornacHo repsomy nyHKmy, nonpasBKa K 3aKoHy BcTynaet B cuny ¢ 1 utonsa 2021 roaa.

CornacHo emopomy  MyHKmMy, HOBble TNpaBuia  PACNPOCTPAHATCA Ha bpakn, He
3apPervcTpMpoBaHHbIE B HA/JIOrOBOM CyKbe 40 BCTYNNEHUS B CUAY, AaKe ecnu 6paK 3akatoyeH
00 BCTynneHua B cuay. [uM3ailH npaBuia HEMHOro MeHaeTca nocne 3amedyaHues
3akoHoOamesibHO20 cosema. PerucTpaums 03HavyaeT, YTo pacCMaTpMBaEMbl BpakK A0KeH ObiTb
npusHaH LUBeacKMM  HANOroBbIM  AareHTCTBOM  NOCPEeACTBOM  Pernctpauum cemerHoro
nono*keHuna B 3ArCe. B cnyyasax MHOCTPAHHOIO KPOBHOIO POACTBA M MOAMIAMMKU, KOrA4a CTOPOHbI
He umenu ceA3u co LBeumelrt Ha MOMEHT 3aKntoueHUA bpaka, NpumeHstoTca bonee crapble
npasuna, T.e. 1 4.n. Pasgena 7, ecnm 6pak 6bln 3aKNOYEH M 3aperncTpMpoBaH 40 BCTYN/IEHUA B
cuny. Takme BpakK cUMTaOTCA AEUCTBUTENbHLIMU NO popMe, eCIM OHU AENCTBUTE/NbHBI B TOM
rocygapcree, rae OHM  OblnM  3akntodeHbl. Ecnm 6pak  3aknwouveH B LBeunn nepep,
OAUNNOMATUYECKUM UM KOHCY/IbCKUM A0/KHOCTHBIM IMLOM UAN UHBIM IMLLOM, Ha3HaYeHHbIM
MHOCTPaHHbIM FrOCYyAapCTBOM ANA NPOoBeAeHUA cBagbbbl B 3TOM CTpaHe, bpak TakKe cymTaeTcs
OencTBUTEIbHbIM Mo GOpPMe, eC/iM OH AEWCTBUTENIEH B rOCYyAapCTBE, KOTOpoe 06bsABMA O
HasHayeHUU. B cnyyasx MHOCTPAHHOrO PoOACTBA M MOAMramuu, CBs3aHHbIX co LlBeuueit Ha
MOMEHT 3aK/loYeHns Opaka, 3anpeT Ha nNpuU3HaHMe MPUMEHAETCS B COOTBETCTBUM C
Aencrtayroller ao cux nop rnason 1. Pasgen 8 a nepsbii ab3ay, 2, ecin bpak Oblsl 3aKAOYEH U
3apernctpmpoBaH 4o 1 nona 2021 roga. OgHaKko, NOCKO/IbKY CTapble 1 HOBble NpaBuaa ana 3TUX
CNy4YaeB UAEHTUYHbI, 3TO HE MMEET 3HaYeH U .

ToT daKT, 4To HOBblE MPaBWUIA NPUMEHAOTCA K bosee cTapbiM Bpakam B ONUCAHHOM CUTyauUUu,
03HayaeT, YTO Ha HWMX PACNPOCTPAHAETCA 3anpeT Ha MpPU3HaHMEe, HO TaKXKe M OrpaHMYeHHan
BO3MOXHOCTb UCKOYEHUI U3 CYLLECTBYHOLLETO.

CoobpaxkeHua npuseaeHbl B pasgene 13.

15.3. MpoeKT 3aKoHa 0 BHECEHWUM NONPaBOK B 3aKOH (1985:367) 0 mexAyHapoAaHbIX BOnpocax
OTLLOBCTBA.

Pasgen 2 My)KuMHA, KOTOPbIA COCTOMT MAM cOCTOAN B 6pake c maTepbio pebeHka,
cyumaemcs oTel, pebeHKa, KaK 3To caeayeT U3 Npaea rocy4apcTea, rae pebeHoK Npu poXxKAEHUM
NMEN e20 MEeCTOMKMUTENbCTBO MW, CIN TOIbKO KTO-MB0 00/ eH cuMTaTbes OTLOM pebeHKa no
3TOMY 3aKOHY, KaK 3TO clefyeT U3 npaBa rocyfapcrea, rpaxaaHMHOM KOTOporo pebeHoK cTan
npu poxaeHun. OOHAKOo, ecau pebeHOK npu poxoeHUU npoxcusan e LUseyuu, sonpoc eceada
0014 EeH PaccMampueamMsCs 8 COOM8EMcMaeuU co WeedCKUM 3aKOH0O0ame16CMeEoMm.

Bonpoc o mom, cocmoum Au Myx4uHa 8 bpake ¢ Mmamepbto pebeHKa, 00AXeH pewamscs 8
coomeemcmaeuu ¢ 3aKOHOM, Komopblili CO2AACHO nepeomMy ab3ayy npumMeHsemcs K omyoscmsy.

MyHKT NpeaycmMmaTpUBaeT OTLOBCTBO AETElM HEMOCPEACTBEHHO B CU/Y 3aKOHA B MEXAYHaPOAHbIX
oTHoweHuAx. CoobparkeHnsa NpuBeaeHbl B pasgene 12,

N3 nepsoeo ab3aya, KOTOPbIN U3MEHEH TONIbKO JIMHIBUCTUYECKU U PeAAKLMOHHO, AICHO, B KAaKMUX
MeXAYHapOAHbIX  CUTyaumsx  OTLOBCTBO  HanpAmykd  0OyC/NOBAEHO  MHOCTPAHHbIM
3aKOHOAATENIbCTBOM TaKKe npumeHsaeTcsa B LLseunn.

N3 emopoeo ab3aya, KOTopblli ABNAETCA HOBbIM, CAeAYeT, YTO BOMPOC O TOM, COCTOUT /U
MY>KUMHA B BpaKe unau Bbia 1N OH »KeHaT Ha MaTepu pebeHKa cornacHo nepsomy ab3auy A0IKHO
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OLEHMBATLCA B COOTBETCTBUM C 3aKOHOM, MPUMEHUMbIM K OTLOBCTBY. Taknm 06pa3om, BONpoc o
TOM, COCTOUT NI MY)KYMHA B 6pake C MaTepblo, AO/KEH pelaTbCcd B COOTBETCTBMM C
3aKOHO4ATENbCTBOM OCYAAPCTBA, B KOTOPOM PEBEHOK MPOXKMUBAA NPU POXKAEHUMU, WU, €CIU
HUKTO HE MOXET CYMTaTbCA OTLOM pebeHKa B COOTBETCTBMM C STUM 3aKOHOM, B COOTBETCTBUM C
3aKOHOM. K 3aKOHY rocyAapcTBa, rpaxkgaHUHOM KOTOPOro pebeHoK cTan B TOT MOMEHT.

ITO NO/IOXKEeHWe BblpaxkaeT npuHUMn lex causae. Llenbio 3akoHa aBaseTca obecneyeHue Toro,
yTO6bl OTLOBCTBO NPUMeHsA0CH B LLIBeuun, ecan poamtenn pebeHKa cYnTatoTCA COCTOALLMMM B
6pake (MM paHee cocToABLIMMM B BpaKe) B COOTBETCTBUM C 3aKOHOAATEIbCTBOM rOCYAapCTBa, B
KOTOPOM pebeHOK NPOXKMBaA Npu POKAEHMUM, UNMK, aNbTePHATUBHO, CTa/ rPaXKAaHMHOM, ecan
OAMH M3 HWUX MPaBOBble CUCTEMbI - HEMOCPEACTBEHHO B CU/y 3aKOHa - CNeAyHT TOMY, 4YTO
MY>KYMHa B BpaKe A0/KEH cYnTaTbCA OTLOM pebeHKa.

M31 rn. 8 a §3akoHa (1904:26 cT. 1) O HEKOTOPbIX MEXAYHAPOAHbIX MPaBOOTHOLIEHMUSAX,

Kacatowwmxcsa 6paKka u Onekn rnacut, Yto bpaku, 3aK10YEHHbIE B COOTBETCTBUM C MHOCTPAHHbIM
3aKOHO4ATE/IbCTBOM, B HEKOTOPbIX C/Iy4aax He npusHatoTca B Lseunn. B cnyyae, ecnm pebeHoK
poaunca 3a rpaHuuen, a 3aTem nepeesxaer B LUseunto, NpUMeHEHWE 3TOr0 3aKOHa MOXKET
03HayaTb, YTO NPE3yMNLUMA OTLOBCTBA, OCHOBaHHAaA Ha MHOCTPAHHOM MNpaBe, He NPUMEHAETCA B
lWseunn, paxe ecnu poguTenu pebeHKa cuyuTatoTca cocToAwMMM B Opake B CTpaHe
NPOUCXOXAEHNA pebeHKa, MecTa }KUTEeNbCTBA UAW TPaXKAaHCTBa, U MYXXUYMHA B Bpake cunTaeTcs
oTuom pebeHKa B 3TOM cTpaHe. lNonoxkeHne ab3aua BTOPOro HacTosLWEN CTaTbu MO3BOJIAET
nsbexaTtb Takoro nocneactsma. Npesymnuma OTLOBCTBA B UCXOAHOM CTpaHe MPOXUBaHUA UK
rpaxgaHctBa pebeHka NPMMEHseTca Aaske B TOM C/lydae, ecv 3aMHTEePeCcoBaHHbIE CTOPOHbI
No/Iy4atoT BUA, Ha K1TenbcTBo B LLBeuun n bpak 34ecb He NpU3HaeTcs.

BcrynneHue B cuny
OTOT 3aKOH BCcTynaet B cuay 1 niona 2021 roaa.

MonpaBKa K 3akoHy BcTynaeT B cuay 1 utona 2021 roga. HoBbi BTOPOM MYHKT NPUMEHSIETCS
HenocpeacTBEHHO C MOMEHTa BCTYNJIEHUA B CWJY W PACNPOCTPAHAETCA TaKKe Ha O6pakw,
3aK/NIOYEHHbIe A0 3TOro. 3TO 03HAYAEeT, YTO MHOCTPAHHbIM Bpak B AAaHHOM KOHTEKCTE MOXKET
CYMTATbCA AENCTBUTENbHBIM C MPUMEHEHNEM MHOCTPAHHOIO NpaBa, ecan BONpoc 06 oTLoBCTBE
paccmaTpuBaeTca nocse BCTYMN/JeHUA ero B cuiy.

CoobpakeHuna npmBeaeHbl B pasgene 13.
Pe3lome oTueTa YKectoueHue NnpaBua B OTHOLLEHMU NoaUrammm 3a pybexxom (SOU 2020:2)
BBeaeHue

CornacHo weeacKoMy 3aKOHOAATENbCTBY, HPaKM MOHOraMHbl. TOT, KTO y»Ke cOCTOUT B Bpake, He
MOeT BCTYMaTb B HOBbIN 6pak. OAHAKO noavramHble 6paku paspelleHbl BO MHOFUX APYrux
cTpaHax. Kak npaBuio, MHOCTPaHHbIe NoiMramHble 6paku He npusHatoTca B LLBeuun, ecam xota
6bl 04Ha U3 CTOPOH bblna rpaxkaaHMHOM LLiBeunn an NpoXKmneana 34ecb Ha MOMEHT 3aK/10YEHUSA
6paka. C gpyroi CTOPOHbI, €CAM pPeYb MAET O CUTyaLUMW, KOrga CTOPOHbI HE UMENU TaKoM CBA3M
co LWseunen Bo Bpema nosmvramHoro 6paka v 3aTtem nepees)kaan cofa, HEKOTOpble OpraHbl,
TaKue Kak LLIBeckoe Hanorosoe ynpas/ieHune, 40 CUX NOP CHUTANN TaKMe BPaKu 3aKN0UYEHHbIMM.


https://lagen.nu/1904:26_s._1#K1P8a
https://lagen.nu/1904:26_s._1
https://lagen.nu/prop/2020/21:149#S13

3a rpaHuLYy Kak aenctBuTeNbHbIN. Ha aTom ¢oHe B LLiBeumm BO3HMKaeT 3apyberkHan noamramus,
KOTOpas B onpeaeneHHbIX KOHTEKCTax NoayyaeT topuanudeckoe npusHaHue.

Ha3HaueHue

O6wanA 3agaya paccnefoBaHUA COCTOMT B TOM, YTOObl BbIACHWUTb, Kak MOXHO obecneynTb
XecTtkoe n adpdeKkTMBHOE perynampoBaHue NPOTUB MHOCTPAHHOM noauvramuu. PaccneposaHue
OO/MKHO NPeanoXuTb, KaK MOXKHO MNpeaoTBpPaTUTb NPU3HAHME WMHOCTPAHHOM NOAUramuu B
LWBeumm nam Kak MoXKHO NpeaoTBPaTUTb NPOAOMKEHME MHOCTPAHHON NOANUTAMNUK 34,eCb UHBIM
cnocobom. B 3agaHme TaKKe BXOAUT PAaCCMOTPEHME U3MEHEHWI B 3aKOHE OTHOCUTE/IbHO APYIUX
6paKoB C MHOCTPaAHLLAMM, KOTOpbIe He Npu3HatoTca B LLBeumm cornacHo 3akoHy (1904:26 cT. 1) o
onpefeneHHble Mex/ayHapoaHble NPaBoOOTHOLIEHMA, Kacaloumecs 6paka u oneku (IAL), T.e.
cnefyeT NX COXPaHUTbL CyllecTBylolme TpeboBaHMA K adpPUAMPOBAHHOCTM B OTHOLLUEHWUU
Hernpu3HaHuA.

Y)KecTtoueHue npaBun B OTHOLIEHMM MNOAUraMUM 3a pybe)Kom — OCHOBHOE NpPaBuNO O
Henpu3HaHUU BHEe 3aBMCMMOCTU OT NPUHALNEXKHOCTU K LLBeuunn

Monnramma ¢ yyactmem Auu, He cBA3aHHbIX co LLiBeuuen, B HacToALLee BpemA He noanaaaeT nog,
3anpeT Ha Npu3HaHWe, NpeAycMOTPEeHHbIN B rnase 1. Pasgen 8, nepsbiit ab3al, 2 1AL, KOTOPbIN
03HA4aeT, YTO MHOCTPaHHbIM BpaK He NPU3HaeTCcA, eciv 04Ha M3 CTOPOH y¥Ke cocToAna B bpake
Ha MOMEHT 3aKnto4eHMa bpaka. MOXKHO 1M BMECTO 3TOro 0TKasaTb B NPM3HAHMM TakMx Bpakos
CO CCbIZIKOM Ha TaK Ha3blBaemyto 0bLLEeCTBEHHbIN NOPALOK HE COBCEM ACEH.

MHOCTpaHHbleE MHOTOXKeHCKMe 6paku, npusHaHue KoTopbix B LUBeumu paccmaTpuBaeTca Ha
NPaKTUKe, KaCatoTCA UCKYUTENBHO MYMKUYMH, COCTOALLMX B BpaKe C HECKONIbKUMU KEHLLMHAMMU.
To, 4TO My}KYMHAM paspelleHo BCTynaTb B OpakK C HECKONbKMMW Cynpyramu, sBASETCS
ANCKpUMMHaUMel. Monvramuma nogpasymeBaeT Nnoaxos K 6paKky, HECOBMECTUMbIN C MPUHLMNOM
paBHOro obpalieHua ¢ cynpyramu, Ha KOTOPOM OCHOBAHO LUBEACKOE 3aKOHOAATeNbCTBO, W
TpeboBaHWAMM paBeHCTBa. MonnramHble BpaKkM TaKkKe YyXKAabl LWBEACKON NPaBOBOW cUCTEME C
CUCTEMHOWM TOYKM 3pPEHUA M MOTyT NPUBECTU K TPyLHOPaspelwmmbiM npobaemam npu
NPUMEHEHUN.

Ha 3Tom ¢oHe cneayeT YKecTouMTb 3aKOHOAATENbCTBO O 3apybeskHOM MnosMramuu.
PaccnepoBaHue NpeanoiaraeT, YTo, Kak NpasBuo, bpak, 3aKk/0YeHHbIN INLLOM, YXKe COCTOALMUM
B OpaKe, He AO/KEH Npu3HaBaTbcAa B LUBeuuun - gaxke ecnm CTOPOHbl HE MMENN HUKAKOro
OTHOLWEHMA K LLIBeL MM Ha MOMEHT 3aKNoUYeHNA BpaKa - TO e CaMoe OTHOCUTCA K 3aK/I0YEHHbIM
bpakam, [Jaxe ecAM OofHAa M3 3aMHTEePecoBaHHbIX CTOPOH ABAAETCA  MapTHepOMm
3aperncTpMpoBaHHOrO NAPTHEPCTBA.

MNpennoxkeHne cnencTBnA  ycTpaHAeT HeonpeLeneHHOCTb, CYLLeCTBYHOLWY CerogHAa, u
obecneumnBaeT 6onee CUNBbHYIO 3alWNUTY OT MHOCTPAHHbIX MNOJIUMNOB B aTOM CTpaHe.

MpeanoxeHne 03HAYaAET, YTO MHOCTPAHHbIE NMOIMFaMHble BPaKK PeryanpyroTca B COOTBETCTBUM
C TEM, YTO YKEe MPUMEHSAETCA K MHOCTPAHHbIM AETCKMM Bpakam U NpuHyauTeIbHbIM Bpakam. Mo
OLEHKe CneacTBusA, Takaa Mepa ABnAeTcA Hambonee LenecoobpasHONn Mepot NO YKECTOUEHUIO
3aKOHOJATENbCTBA O MOAMramum 3a pybexkom. Y Hero ectb HECKOJIbKO MpeuMyLLects Mo
CPaBHEHUIO C APYrMMU BO3MOXHbIMM MepamMu, HaNpPaBNEeHHbIMU HA MpefoTBpalleHue
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NpoAaoKeHuA bpakos B LLiBeunn, HanpmMmep. NocpeaCcTBOM MOCTAHOBAEHUA O MPUHYAUTENbHOM
PaCTOPXKEHUM, COOTBETCTBYHOLLETO TOMY, KOTOPOE MPUMEHSIETCA K MOJMraMHbIM 6pakam,
3aK/II0YEHHbIM B COOTBETCTBUM CO LIBEACKMM 3aKOHOAATENbCTBOM (cp. rnasa 5 § 5 ab3al TpeTtuit

EpauHoro kogekca [AktB]).

MpaBuno 06 oTKase B NPU3HAHWM, NPeaNOXKEHHOe B X04e paccnenoBaHus, AOKHO coveTaTbea
C BO3MOXHOCTbIO AeNaTb UCKAOYEeHUA, YTobbl n3berkaTb HeOBOCHOBAHHbIX NocneacTBMi AnA
NoCTpaZaBWMX /UL, M BbIMNOAHUTL €BPOMENCKUE topuamyeckme obssatenbctea LUseuyuu.
PaccmoTpeB pas/inyHble peweHna U 0cobeHHO MPUHAB BO BHMMAaHME HeobXOoAMMOCTb
obecneyeHnA pUHAHCOBLIX NPaB rpaxkaaH, 0COOEHHO XEeHLNH, cneacTBMe NpeanosiaraeT, YTo
WCKNOYEHUA U3 3anpeTa Ha NPU3HaHWE A0/1XKHbl OblITb BO3MOKHbI NPU HAIMYMKN 0COBbIX MPUYMH.

TpeboBaHMe O CBA3M B C/ly4yaAX KPOBHOro poACTBA TaKXKe OTMEHEHO, HO COXpaHseTca ANnA
6pakoB No J,O0BEPEHHOCTU.

bpak sHympu cembu

MonoxeHue, perynvpytoliee AeACTBUTENbHOCTb MHOTOXEHCKMX BpaKoB C MHOCTPaHLaMKU B
LLiBeumun, TakKe pacnpoCcTpaHAETCA Ha C/ly4am KPOBHOMO PoAcCTBa, T.e. 6pakK, KoTopblii 6bia Obl
3akntoueH 2 . § 3 AktB, ecnmn oHuM 6b1M 3akntoyeHsl B Lseunn (rn. 1, § 8 a, nepsbl ab3au, 2
IAL). CornacHo AelcTByloLLeMy 3aKOHOZATeNbCTBY, MO 0b6Lemy npasuay, Takme 6paku He
NPW3HaTCA, ecnum xoTsa 6bl 04Ha U3 CTOPOH MMena €BA3K co LLiBeunen Ha MOMEHT 3aKNHOYEHUS
6paka. Mpu OTCYTCTBMM TaKOM CBA3M He CyLLEeCTBYeT ABHOrO 3anpeTa Ha NpPU3HaHKe.

Bpakn B c/Nyyasx KPOBHOTO POACTBA MOFYT, HE3aBMCMMO OT MPOMUCXOXKAEHUA, CYUTATbCA
HenpuemaemMbiMM C TOYKWU 3PEHUS LUBEACKOW NPaBOBOWM CUCTEMbI, @ COMMUTENbCTBO MENKAY
TaKUMW POACTBEHHMKAMM ODObIYHO HE CYMTAeTcA npuemaembiM. Takum 06pa3om, CyLLecTByHOT
NPUYMHBI ANA NPOA/SEHMA 3anpeTa Ha npusHaHue B IAL. Cneactsue npepnaraet y6pathb
TpeboBaHMe O POACTBE, @ 3TO O3HAYAEeT, YTO BO3HMKHOBEHME NoA0bOHbIX 6pakos B LBeuun He
noouipaeTca npu Aobbix cuTyaumax. OgHaKO MHOCTPAHHBIN BpaKk MeXKay poACTBEHHMKAMM, Ha
KOTOPbI/ pacnpoCTpaHAETCs NoNoXKeHMe 06 0TKase B NPU3HAHUK, LO/IKEH MMETb BOSMOXKHOCTb
6bITb MPU3HAHHBIM B UCKAOUYUTENbHBIX CYYaAX MPU HAIMYUM OCOBbIX MPUYMH.

Bpak no dosepeHHocmu

Bpak no AoBepeHHOCTM — 3TO BpaK, 3aK/0UeHHbI 6e3 NpucyTcTBMUA 06emx CTOPOH. Takme bpaku
pacnpocTpaHeHbl BO MHOTMX YacTAX MMpPa, HO He MOTYT BbITb 3aKOHHO 3aKato4eHbl B LLBeunn (ra.
4 § 2 AktB).

CornacHo AencTByloLWeMy 3aKOHOA4ATEeNbCTBY, OpaK, 3aKAHYEHHbI MO MHOCTPAaHHOMY NpaBy, He
NPU3HAETCs, eC/IN CTOPOHbI HE MPUCYTCTBOBAJIN B MOMEHT 3aK/Ilo4eHNsA 6paka U xoTs 6bl 0AUH 13
HUX MMen Toraa ceasm co Lseumeli (rnasa 1, pasgen 8 a)., nepsbiin ab3au, 4 IAL).

MOCKONbKY OTCYTCTBME COFNAcUA Jierye CKpbiTb, €CAN OfHA M3 CTOPOH He MPUCYTCTBOBAsA HA
cBaabbe, CylecTByeT CBA3b MeXAy BOMPOCOM MPUHYXKAEHUSA W bpayHbiM KoAeKcom. a>

TpeboBaHMA O NPUCYTCTBMM CTOPOH. [larke ec/iM OTNPaBHOMN TOYKOM paccnegoBaHus byaeT 10, UTo
€CTb OCHOBaHMA BbICTYNaTb NPOTUB BpaKoB, 3aKNtO4EHHbIX 6€3 4OOPOBONBLHOCTH, AaXKe eCcn HeT
cA3u co Lseuwnei, oTmeHa TpeboBaHnA 0 cBA3N Bblna Obl CANWIKOM AANEKO UAyLLeA MepPOW.
Bpaku no foBepeHHOCTM MOTyT BbITb OCHOBaHbI Ha ,0O6POBOILHOCTM U 3aKNO4YaTbCA 6€3 IMYHOTO
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N OAHOBPEMEHHOro MPUCYTCTBMA MO MPUYMHAM, OTIMYHBIM OT OTCYTCTBMA cornacua. Takum
06pasom, cneacTBme cuMTaeT, YTo BpPaKkM NO JOBEPEHHOCTM A0MKHbI M BNpeab NoANaAaTb NOA
[eficTBUE NoNoXeHu 06 oTKase B NnpusHaHmMn B 1 rn. § 8 a IAL TONbKO B TOM Cayyae, ecnm xoTa
6bl OAHA W3 CTOPOH MMena cBA3b co LUBeumen Ha MOMEHT 3aKlOYeHMA Opaka uepes
rPa*kAaHCTBO WMAM  MeCTO KuTenbcTBa. [lpepoTBpalleHMe OpakoB, He OCHOBAaHHbIX Ha
006pPOBONBHOCTU, AOMKHO NPOAO/IKATLCA B Cy4asnX HEMNPUCOEANHEHMA NOCPeaCTBOM 3anpeTa
Ha NpU3HaHMe NPUHYAUTENbHbIX OPaKOB, YCTAHOBAIEHHOIO B TOM ¥Ke MyHKTE.

[pyrvue oueHKN n NpeaNoKeHUA No peryIMpoBaHUI0 MUHOCTPAHHbIX 6pakoB
Jpyaux usmeHeHutii 8 IAL Hem.

3anpeT Ha Np13HaHMe AETCKMX U NPUHYANTENbHbIX BpaKoB (rnasa 1, pasgen 8a, nepsbiit ab3au, 1
n 3 1AL) He comepXnT Kaknx-nnbo TpebosaHuit o ceasmn co LLiseumeli. MonoxeHNa o AETCKUX
6pakax 6bin yrkectodeHbl B 2019 roay, 1 paccienoBaHMe NPULLO K BbIBOAY, YTO HET OCHOBAHUM
npegnaratb Kakne-nmbo nameHeHMA B 3aKoHe Mo 3Tomy nosoay. CnencTBme TaKkKe He Halio
OCHOBaHWUM [N BHECEHMA KaKUX-TMOO 3aKOHOAATE/IbHbIX MPEAJIOKEHUA B OTHOLIEHUU
NPUHYANTENbHbIX OPaKoB.

Mposepka enacmamu

Bonpoc 0 npmM3HaHMM MHOCTPaAHHOrO Hpaka MOXKeT paccMaTpMBATbLCA B Pa3HbIX KOHTEKCTax U
pasHbiIMK opraHamu. Kakoe pelueHne NpuHAA opraH BAacTu, Hanpumep. Peructpauma 6paka B
OpraHax 3anucuM aKTOB TPAMAAHCKOrO COCTOAHMA, NPOBOAMMAA HasnoroBbiM areHTCTBOM, B
OPYrMX KOHTEKCTax, Kak NpaBuao, He aBnaeTcs obasatenbHo. OA4HAKO Cynpyr, KOTOPbI XOYeT,
yTobbl BOMPOC O AEeNCTBUTENbHOCTM Opaka B LUBeumm 6bln OKOHYATENBHO pPELUEH, MMeeT
BO3MOXHOCTb NOAaTb UCK A5 ONpeaesieHMa Toro, npoaonkaerca v bpak (cm. rn. 14. 1 mn 2 §§
AktB).

Mo oueHKe CNeaCTBUA, OCHOBAHMUI A1 U3MEHEHUS NOpPAAKa PAacCMOTPEHMA A€ O NPU3HAHUU
MHOCTPaHHbIX BPaKoB HerT.

HanpoTtus, paccnenoBaHue npeasaraet NonpaBKy, KOTOPasA CCbIIAETCA HA NOJIOXKEHUE [N1aBbl 5.
Pasgen 5, Tpetuii ab3au, AktB. 3To nonoXKeHWe AaeT NPOKypopam BO3MOXKHOCTb BO36YAUTb AeN0

0 NPUHYAUTENIbHOM PACTOPXKEHMM HEKOTOPbIX BPaKoB, T.€. Te, KOTOpPbIe BblNN 3aKNHOYEHDI, AaXKe
€C/IM 04HA M3 CTOPOH Yy*Ke CoCToANa B BpaKe. ITO NONOKEHNE KacaeTcs 6paKoB, 3aK/OYEHHbIX B
COOTBETCTBMM CO LIBEACKMM 3aKOHOAATeNbCTBOM. Ha MpaKkTMKe OH He npumeHaeTca B
OTHOLWIEHUW MHOCTPaAHHbIX BPaKoB. MOCKONbKY peyb naeT o paKyNbTaTUBHOM NONOMKEHMU, chepa
MCMNO/Ib30BaHMA TaKXKe NpeAcTaBAAeTcAa OYeHb MaseHbKOoW. K MHOCTpaHHbIM Bpakam, KoTopble
MOTr/1 BbITb NOABEPTHYTHI MPOBEPKE NPOKYPOPOM, OTHOCATCA TO/IbKO Te, KOTOpble cornacHo 1 ra.
§ 8 a IAL B MCKAIOUMTENbHbIX CAyYanX AO/MKEH bbiTb NPU3HaH No ocobbiM npuunHam. Mostomy
cneacTeme npeanonaraet, yto B 5 rn. § 5 AktB yTouHAeT, 4TO NONOMKEHMe O NpaBe NPOKypopa
BbICKAa3blBaTbCA NPUMEHAETCA TONIbKO K Bpakam, 3aK0HEHHbIM B COOTBETCTBMM CO LUBEACKMM
3aKOHOAATE/IbCTBOM.

YmouHeHHbIl 832140 Ha npasa pebeHKa e 3akoHe ( 1985:367 ) o MexOyHapoOHbIX 80MNpocax
omuyoecmsa
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MonoxkeHns o6 OTUOBCTBE AeTel B MEXAYHAPOAHbIX CUTYaUMAX coAepyKaTcs B 3aKoHe
(1985:367) o MmexayHapogHbix Bonpocax otuosctBa (IFL). Pasgen 2 M®JT perynupyet
NPUMEHMMOE NPaBo No BONPOCY 06 OTLLOBCTBE HEMNOCPEACTBEHHO B CU/TY MHOCTPAHHOTO NpaBa B
bopme tOpUAMYECKMX NpPe3yMnuMiA OTLLOBCTBA, OCHOBAHHbIX Ha bOpake. OTuOom pebeHKa
CYMTAETCA MYKUYMHA, KOTOPbIA COCTOUT UK COCTOAN B Bpake ¢ maTepbto pebeHKa, eciu 3To
cnepyeT U3 NpaBa rocyAapcTea, B KOTOPOM pebeHOK NPOXKMBAA NPU POXKAEHUMN, UAN €CIU HUKTO
He MOMeT CYMTaTbCsA OTLOM pebeHKa. OoTLa MO 3TOMYy 3aKOHY, ecau 3TO cieayeT U3 Mnpasa
rocyfapcrea, rpa)aaHMHOM KoToporo pebeHok ctan npu poxaeHun. OgHako, ecan pebeHok
npu poXKAeHUn npokmean B LLiBeLmm, BOonpoc Bceraa A0NKEH PacCMaTPUMBATLCSA B COOTBETCTBUM
CO LWBEACKMM 3aKOHOAATENLCTBOM.

CyTb 3TOr0 NONOXKEHNA O3HAYAET, YTO MYKYMHA, COCTOA U.I,Mﬁ B 6paKe, HE CYMUTaeTCA OTLOM
p86EHKa B LLIBeumn, ecnm oH He CYNTAETCA }KeHaTbiM Ha maTepu pe6eHKa COrNaCHO MOJIOXKEHUAM
IAL.

C TOYKM 3peHua pebeHKa, ecTb OCHOBAHUA MPUMEHATb nonoxKeHne § 2 MOT Takum obpasom,
4yTObObI OTLLOBCTBO, OCHOBAHHOE HENoCpeACTBEHHO Ha MHOCTPAaHHOM NpaBe, NPUMEHANOCH, AaXKe
ecnn cam b6pak He npusHaeTcs B LLBeunn, HO AecTBUTENEH B CTPaHe, rae pebeHoK NpoXKmuean.
npu poxaeHun. To Ke camoe KacaeTca CUTyauuu, Korga OTLOBCTBO BbITEKAeT M3 Mpasa
MHOCTPaHHOrO rocyAapcTBa, rpakAaHMHOM KOTOPOro pebeHOoK CTan Npu posKaeHUN.

Y106b1 06ecneunTb NnpumeHeHmne § 2 M®PJ1, coBMecTMMOoe C HaUAYYLWNMKN MHTepecamm pebeHKa,
cneacTBue npeanaraeT BHECTM HOBOE NONOXKEHMe B pa3aen, PasbACHAOWMIA, YTO BOMNPOC O TOM,
COCTOUT NI MY*KUYMHaA B BpaKe AW cocToAan I OH B Bpake ¢ pebeHKOM MaTb, B 3TOM KOHTEKCTe
BCerga O0NHA OLEHMBATbLCA B COOTBETCTBMU C 3aKOHOAATENbCTBOM LUTaTa, NPUMEHUMbIM K
npe3ymnumumn oTLLOBCTBA.

Bonee KauectBeHHasa MHPoOpmauma ANA NOCTPa[ABLUNX AL,

MoNoXeHUs 0 NpusHaHMM B6PaKoOB C MHOCTPAHLAMM MOTYT BbiTb TPYAHbIMU AN BOCNPUATUS,
ocobeHHO AnAa Noaen, HeaaBHO nepeexaBwux B LUBeuuto. Ha aTom ¢oHe npaBuUTENbCTBY
cnefyeT pPaccMoTpeTb BO3MOXKHOCTb MopyduTb Hanorosomy areHTtctBy LlBeuun 3apady
NoAroTOBKM CTaHAAPTU3MPOBAHHOM M MPOCTOM AN MOHUMMAHUA MHPOPMALUM O NPU3HAHUK
MHOCTPaHHbIX 6pakos B LUBeunn, KoTopaa MOXKeT bbiTb NpeaocTaB/ieHa 3aUHTEPECOBAHHbIM
nuam. UHpopmaumsa [0NXKHA NpedocTaBAATbCA AMLAM, KOrga BOMPOCbl O 6HpaKkax c
MHOCTPaHLLAMM aKTyabHbl, B NepByto odepeas LLIBeaCKMm Hanorosbim areHTCTBom 1 LLiBeackmum
MWUIPALMOHHBIM areHTCTBOM, a TaK¥Ke APYrMMM OpraHamu, Koraa B 3TOM MOMKET BO3HMKHYTb
HeobxoaMMOCTb.

BcTynneHue B CMAY U NpaBu/ia Nnepexoaa

PaccnepoBaHue npeanonaraet, YTO U3MEHEHMA B 3aKOH A0/XHbI BCTyNUTb B cuny 1 niona 2021
roga. OfHaKo cTapble MNONOXeHMA O npusHaHum B IAL ByayT npumeHATbcA K 6Gpakam,
3aK/IIOYEHHbIM A0 BCTYME€HUA B CUY.

Otuer

1 MpeanoxkeHne o BHECEHUN M3MeHeHUn B BpayHblii Kogekc (1987:230)
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Hactoawmm npeaycmoTpeHo, yuto rasa 5 Pasaen 5 Kogekca o 6pake (1987:230) n3noxuTb B

cneayroulei peaakumm.
lpednazaemas hopmynuposKa
5u.

Paspen 51

Cynpyr umeeT npaBo Ha passog 6e3 npenBapuUTENbHOTO PACCMOTPEHMSA, ecnu cyliectsyeT
BEPOATHOCTb TOTO, YTO CYNpPYr 6blN BbIHYKAEH BCTYNUTbL B Bpak MaM ecam cynpyr BCTynun B bpak
[0 JoCTUXKeHua 18-neTHero Bo3pacta. Ecnv 6paKk 3aKloyeH, Aarke ecan cynpyru HaxogsaTca
MeXay coboi B NpaBMAbHOM BOCXOAALLEM W HUCXOAALLEM MOPAAKE POACTBA UK ABAAIOTCA
NONHOPOAHBLIMW BPATLAMM U CECTPaMM, KaxKAbli U3 CynpyroB MmeeT MpaBo Ha passog 6es
npeaBapuTeNbHOrO PAacCMOTpPeHus. To Ke camoe NPUMEHSEeTca, ecnn Bpak 3aKNtouveH, Aaxe
€C/IM OOMH M3 CYMpPYyroB y)Ke COCToAn B HBpake MaM 6bln NapTHEPOM 3aperucTpMpoBaHHOro
napTHEPCTBa U NpeablAyLWNi BpakK NaM NApTHEPCTBO He OblIM PAaCTOPTHYTHI.

Ecnv peub MAeT o 4BOEKEHCTBEe, KaXKAblM M3 Cynpyros B npeablayliem H6pake MmeeT npaBo
pacToprHyTb ero nytem passoga 6es3 npeasapuTeNbHOro Nepnoaa pasmbiwaeHnin. To ke camoe
KacaeTca M C/lyyaes, Kor4a NapTHEPCTBO Oblo 3aperncTpMpoBaHo, XOTA OA4MH M3 NAPTHEPOB Ha
TOT MOMEHT cocToAn B bpake.

B cnyuyasx, ykasaHHbIXx B nNepBomM ab3aue, UCK O pa3BoAe MOXKeT ObiTb BO3OYKAEH TaKXke
NPOKypopom. B cnyuyasx, Kacalolwmxcs 6pakoB, 3aKNHOYEHHbIX HECOBEPLIEHHONETHUMMU,
ynpasBaeHne coumanbHoro obecneyeHma myHUUMNaAAUTETa, F4e 3aperncTpupoBaHo AMLO, AN,
€C/IM M0 He 3aperncTPUpPoBaHO B 3TOWN CTPaHe, MyHULMMNAAUTETA, FAe OHO NPOXMBaeT, 06583aHO
NpPeAoCTaBUTb 3aKA0HYEHME MO 3aMpPOoCy. a TakKKe MHPOPMaLMIO, KOTOPasA MOXKET UMETb 3HaYeHue
AN19 OLEHKM NPOKYPOopOM gena. [pyroii KOMUTET couManbHOro obecneyeHms, UMerLWmii 40CTyn
K MHbOpMaLMM, KOTOpasa MOXET MMeTb 3HaueHue no Aeny, 0b6sA3aH NpeaoCcTaBUTb TaKylo
MHPOPMaALMIO NO 3anNpPocy KOMMUTETa COLManbHOro obecrneyeHuns, KOTOPbIN AOMKEH AaTb CBOE
3aK/loueHMe.

Tpemuli ab3ay He pacnpocmpaHAemcs Ha b6pakKu, 30KAYEHHbIE MO0 UHOCMPAHHOMY fpasy.
[MonoxceHUs 0 mMom, Ymo makue b6paKu 8 HEeKOMopbIX CAy4asx He npusHaromca e Llseyuu,
MoMHO Hatimu 81 rn. 8 a §3akoHa (1904:26 c1. 1) 06 omoesibHbIx MexOyHAPOOHbIX

pPas8ooOMHoOWeHUAX, Kacaroujuxca bpaka u oneku .
OJTOT 3aKOH BCcTynaet B cuay 1 niona 2021 roga.
! NocnepHan sBepcua 2014:376.

2 MNpeanoxkeHne o BHECEHUM M3MeHEHWM B 3aKkoH (1904:26 cT. 1) 0 HEKOTOPbIX MEXKAYHAPOAHO-
NpPaBOBbIX OTHOLIEHUAX, Kacatowmxca 6paka n onekn

Hactoawmm npegycmotpeHo, 4Ytol rn. 8 a §3akoHa (1904:26 cr. 1) O HEKOTopbIX

MeXAYHapOAHbIX MPaBOOTHOWEHMAX, Kacalowmxca 6paka M OMNeKn WMEeTb CaeayoLLyro
bOopPMYNMpPOBKY.

lMpednazaemas hopmynuposKa
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1u.n.
8a§!

Bpak, 3aKNOYEHHbI B COOTBETCTBMU C MHOCTPAHHbIM 3aKOHOAATE/NbCTBOM, HE MPU3HAETCA B
Lseunn.

1. ecnu Ha MOMeHM 3AKAIOYEeHUA 6pGKG 00HoU u3 CMOPOH He UCnosiHUs0Cb 18 nem,

1. ecnu 661 HO MOMeHM 3aKAYEeHUA BPAKa cyu,ecmeosanu bl npenamcmeus 015 3aK10YeHUs
bpaka 8 coomsemcmeuu co WeeodCcKUM 30dKOHOOamenbCMaeoM,

2. ecu Ha MOMeHm 3aKato4eHUs bpaka cyuecmesosano bel Kakoe-nubo Opyzoe npenamcmeue
018 bpaka 8 coomeemcmeuu co WeeodCKUM 30KOHO0ameAbcmeomM U xoms 6bl 00HA U3 CMOPOH
66110 Mo20a WeedCKUM 2paX OaHUHOM UsU UMesild Mecmo ¥xumesascmeaa e Lliseyuu,

3. ecnu BNoaHe BEPOATHO, YTO BpaK bbia 3aKN0UEH NOA NPUHYKAEHUEM, NN
€C/IN CYLLLeCTBYET BEPOATHOCTb TOrO, YTO 6paK 6bin 3aK/A0YEH NOA NPUHYKAEHUEM, UK

€C/IN CTOPOHbI HE MPUCYTCTBOBA/IN HAa MOMEHT 3aK/Ilo4eHnsA 6paka U XoTs bbl OANH U3 HUX Obi
Ha TOT MOMEHT rpaskgaHuHom LLseunmn nam npoxumsan 8 LLseuun,

€C/1I1 CTOPOHbI HE NPUCYTCTBOBA/IM HA MOMEHT 3aK/IIOY4EHUA 6paKa M XoTA 6bl OAUH N3 HUX 6bin
Ha TOT MOMEHT rpa*Ka4aHNHOM Wseunn nam npo*xuean s LLseumnn.

MepBblA MYHKT He NpuUMmeHAeTcA, ecan obe CTOpoHbl cTapwe 18 net M mmeroTca ocobble
OCHOBaHWA oA Npu3HaHuA bpaka.

1. Hactoawwmi 3akoH BcTynaet B cuay 1 uions 2021 roaa.
2. Ctapble npaBuaa NPUMEHALOTCA K bBpakam, 3aKNOYEHHbIM 40 BCTYNAEHUA B CUAY.
' NocnepHan Bepcua 2018:1973.

3 MpeanoxKeHne 0 BHECEHUUN U3MeHeHUI B 3aKoH (1985:367) no meXKayHapoAHbIM BOMpPOCam
OTLLOBCTBA

Hactoawmm npeanucbiBaetcsa, 4Tobbl pasgen 2 3akoHa (1985:367 ) no mexAayHapoAaHbim
BOMPOCaM OTLLOBCTBA U30XKNTb B CEAYIOLWEN PeaaKLNN.

lpednazaemas hopmynuposKka
Paspen 21

My»K4MHa, COCTOAWMI UAN HaxoauBlKnica B Bpake ¢ maTepblo pebeHKa, cyumaemca oTLOM
pebeHKa, KaK 3TO cneayeT M3 3aKOHa LITATa, B KOTOPOM NPOXKUBaa pebeHOoK Npu poXKAEHUU, UMK,
€CNK KTo-N1Mbo 0os1ieH cunmTaTbCa OTLOM pebeHKa No 3STOMY 3aKOHY, Kak 3TO c/ieyeT M3 3aKOHa
rocy4apcTeo, rae pebeHOK Nnpu poXKAEHWUM CTAHOBWUACA TpaykaaHuMHOM. Ecam pebeHok npwm
poXKAeHUN NporkmBan B LLBewummn, 8onpoc 0oaxeH 0OaHAKO BCErAa OLEHUBATLCA B COOTBETCTBUM
CO LWBEACKMM 3aKOHOAATE/IbCTBOM.

My»K4MHa, COCTOALMMN UNM HaxoaumBLIMICA B Bpake c maTepblo pebeHKa, cyumaemca oTLOM
pebeHKa, KaK 3TO cneAyeT M3 3aKOHa LWTATa, B KOTOPOM NPOXKKUBaN pebeHOK Npu pOXKAEHUM, UMK,
€CNu KTo-nnbo 0os1xceH cunmTaTbCa OTLOM pebeHKa No 3STOMY 3aKOHY, Kak 3TO c/ieayeT M3 3aKOHa
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rocyaapcTso, rae pebeHoK npu poKAEHUM CTaHOBWUACA rpakaaHuMHom. Ecam pebeHok npwm
poxaeHun npoxusan B Lseumn, mem He mMeHee, 3amom 8ornpoc 6ce20a OO0AHEH
paccmampueamasCcs 8 COOM8emMcmauu co weedCcKUM 30KOHOOame1bCMeoM.

Bornpoc o mom, cocmoum Au mMyx4uHa 8 bpake ¢ Mamepoto pebeHKa, 00aXeH peuwamscs 8
coomeemcmaeuu ¢ 3aKOHOM, Komopblili CO2ACHO nepeomy ab3ayy npUMeHaemcs K omyoscmsy.

OTOT 3aKOH BCTynaet B cuny 1 nrona 2021 roga.
! NocnepHan Bepcua 1985:367.
Cnuncok opraHoB HanpasneHusA

HanpaBuTenbHOE 3aKNt04eHNE NO OTYETY «YKeCToUYeHHbIe NpaBuaa B OTHOLWEHUM NOAUTaMuMK 3a
pybexom» (SOU 2020:2) 6blno npeactaBneHo LleHTpom no npaBam Ha yb6exwuuwe,
YNONHOMOYEHHbIX MO nNpaBam AgeTer, MyHUUMNanntTeT BOTKMpPKA, YNONHOMOYEHHbIN MO
BOMpOCaM AUCKpuMMHaumK, LeBepckas cyaebHaa agMuHUCTpauma, JIYHACKUMMA yHUBepcuTeT
(opungmueckunin dakynbteT), ADMUHUCTPATUBHDBIN COBET OKpyra CTOKronbm, AGMUHUCTPATUBHbIN
coBeT OKpyra IOcteprétnaHg, MyHununnannter Manbmé, MyHuuunannter MapKapug,
MwurpaumoHHoe areHTcTBo, CemeillHOe npaBo W YnpaBAeHME POAUTENbCKON MNOALEPHKKM,
MyHuumnanutet HopuénuHra, [leHcMOHHOe ynpasneHuWe, HauuoHanbHas depepaums
cekcyanbHol uHdpopmaumm (RFSU), HaumoHanbHas deaepaums mexayHapoaHbiX accoumaumni
KEHLWMNH-UMMUTPAHTOB, HauMOHANbHAA OpraHM3aunsa NPUIOTOB AO1A KEHWWH U OeBOYeK B
LBeunn, CnaceHune aeter, Hanorosoe areHTcTBO, HauuoOHaNbHbIA COBET 34PaBOOXPaHEHUA U
couymanbHoro obecneyeHns, OKpyxHoOW cyn CTokronbma, CTOKFO/IbMCKUIM yHUBEpPCUTET
(ropunamueckunin dakynbtet), Noconberso LBeunn B AdpraHuctaHe (Kabyn), Moconbetso LBeuum
B KeHuun (Hanpobu, cekums Comanu), LLiBeackuit XxpucTuaHckuii coseT, LLiBeacKkoe »KeHckoe
nobbu, Lseackasa Konnerma agsokatos, MyHuumnanuteT Toepn, MpaBa geBoyek B 06LWecTBe,
YHU30H, YHuBepcuteT Ynncanol (HauMOHaNbHbIN LEHTP cBO6OAbI KeHLWMH), MpoKypaTypa,
MyHuumMnanuTeT Ipebpy 1 YHuBepcuteT Ipebpy (bakynbTeT npasa, NCUXONOTUU U COLMAJIbHOM
paboTbl).

MyHuumnnanuteT AckepcyHa, MyHuumnnanuteT bogeH, MyHuumnnanutet boctag, MyHuunnanutet
EBne, MyHuymnanuter Xardopc, MyHuumnanuter XapbeganeH, CoBeT WCNAMCKOro
coTpygHuyectsa, EBpenckuii LeHTpanbHbi coBeT, eHckaa ceTb, MyHuumnannteT KyHranos,
MyHuumnanutet Jlecce6o, MyHuunnanutet Jinkcene, Mynuunnanutet KapackpyHa, MyUnHbl
3a paBeHcTBO, MyHuuunanuter Haka, [MapnameHTckme ombyacmeHbl, HaunoHanbHan
opraHmsauma GAPF, MyHuumnanutetr Ckapa, Comanuiickaa HauMoHanbHaa denepauma B
Weeunn, LUBeackuin komuter no AdraHuctany, LBeackas depepauma OOH, oconbctsBo
lBeunn B MakuctaHe (Mcnamabap), MoconbctBo LBeumn B Cupun (damack), Llseackue
MYHULMNANNTETbI U pernoHbl, Cnpua HaumoHanoHaa degepayma, myHuumnanntet CeaepxamH,
Teppadem, myHuumnanutet TUMpo, MyHUUUNanuTeT Yaaesanna, MyHuMumnanuteT Ynncana,
MYHUUMNaAnTeT  BennuHre, MmyHuumnanuter Octopn, MyHUUMNAAUTET  INbBAAJIEH,
MYHUUMNAANTET  DPHWEeNbACBUK U MmyHuumnanuteT OCTepoKep  BO3Aep)Kaaucb  OT
KOMMeEHTapM1eB.

3aKoHONPOEKT 0 nepeaave B KOpuanueckui coser
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1 MNpeanorKeHune no 3aKOHY 0 BHECEHUM U3MEHEHWNI B bpayHblii KOAEKC

Hactoawmm npeaycmoTpeHo, 4yto rnasa 5 Pasgen 5 bpayHoro Kogekca U3noxuTb B cneayroule

peaaKumu.
Mpednazaemasn popmynuposKka
5u4.

Paspen 5°

Cynpyr umeeT npaBo Ha pa3Bog 6e3 npeaBapuTENIbHOTO PACCMOTPEHUS, €C/IU CYLLEecTByeT
BEPOATHOCTb TOTO, YTO CYNpyr 6blN BbIHY}KAEH BCTYNUTL B BpaK 1AM ecam cynpyr BCTynua B 6pak
[0 pocTukeHusa 18-neTtHero Bo3pacta. Eciv Hpak 3akioyeH, Jake ecnu cynpyrv HaxogAaTcs
MeXay coboi B NpaBMAbHOM BOCXOAALLEM W HUCXOAALEM MNOpAAKE POACTBA UK ABAAOTCA
NONHOPOAHBIMW BPATbAMM U CECTPaMM, KaxKAbli M3 CynpyroB MmeeT NpaBo Ha pa3Bog, bes
npeABapuUTENIbHOTO PacCMOTPeHUs. To Ke camoe NMPUMEHSeTCA, ecnu BpaK 3aK/YeH, Aarke
€C/IM OAMH M3 CYMpPYyroB y)Ke COCToAn B HBpake MaM 6bln NapTHEPOM 3apPerMcTpMpoBaHHOro
napTHEepPCTBa U NpeablayLWmii 6pak UM NapTHEPCTBO He BbINN PACTOPTHYTHI.

Ecnv peub MAeT O [BOEKEHCTBEe, KaXKAblM M3 Cynpyros B npeablaylwiem bpake MmeeT npaBo
pacToprHyTb ero nytem passoga 6es3 npeasapuTeNbHOro Nepnoaa pasmbiwaeHnin. To ke camoe
KacaeTca U c/lyyaes, Koraa napTHePCTBO Obl0 3aperncTpMpoBaHo, XOTA OA4MH U3 NAPTHEPOB HA
TOT MOMEHT cocToAn B bpake.

B cnyyasx, yKasaHHbIX B nepBom ab3aue, UCK O pa3BoAe MOXKET 6biTb BO3OYKAEH TaKKe
NPOKypopoM. B cnyuyasx, Kacalowmxca 6paKkoB, 3aKNHOYEHHbIX HECOBEPLIEHHONETHUMMU,
ynpaBaeHue coumanbHoro obecneyeHma myHUUMNaAUTETa, rae 3aperncTpupoBaHo AMLO, Uan,
€C/IM M0 He 3aperncTPUpPoBaHO B 3TOW CTPaHe, MyHULMNAAUTETA, FAe OHO NPOXKMBaeT, 06583aHO
NpPeAoCcTaBUTb 3aKNHOYEHME MO 3aMPOCy. a TaKKe MHPOPMALMIO, KOTOPaA MOMKET UMETb 3HaYeHue
[AN19 OLEHKM NPOKYpopoMm gena. [pyroii KOMUTET coLmManbHOro obecneyeHms, UMerLWmii 40CTyn
K MHbOpMaLMK, KOTOpas MOXET MMeTb 3HauyeHue no Aeny, 06sA3aH NpeaoCTaBUTb TaKylo
MHPOPMaALMIO NO 3aNpPocy KOMMUTETa COLMANbHOro obecrneyeHuns, KOTOPbIN AO/KEH AaTb CBOE
3aK/loueHMe.

[MonoxceHus o MNPU3HAHUU b6PAKOB8, 3AKAOYEHHbLIX M0 UHOCMPAHHOMY Mpasy, 6 C/Ay4Yasx,
YKA3AHHbIX 8 nepsom abszauye, moxHo Halimu e 1 rn. 8 a § 3akoHa ( 1904:26 c1. 1 ) 06 omOesnbHbIx
MeHOYHAPOOHbIX MPABOOMHOWEHUSAX, KOCAoWUXCA bpaKa u oneku .

OJTOT 3aKOH BCcTynaet B cuay 1 niona 2021 roga.
! NocnepHan sBepcua 2014:376.

2 MNpeanosKeHne o BHeCeHUM nameHeHn B 3akoH (1904:26 cT. 1) 0 HEKOTOPbIX MEXKAYHAPOAHbIX
NpPaBOOTHOLLEHMAX, KacatoLmxca bpaka u oneku

Hactoawmm npegycmotpeHo, utol rn. 8 a §3akoHa (1904:26 c1. 1) O HEKOTOpbIX

MEX/AYHapOAHbIX MPaBOOTHOLIEHMAX, Kacalomxca 6paka 1 onekn ByaeT YnTaTbCa Ceayowmm
obpaszom. !

Texkyw,as popmynupoeska lMpednazaemas (hopmynuposKa
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1u.n.
8a §?

Bpak, 3aKNOYEHHbI B COOTBETCTBUMM C MHOCTPAHHbIM 3aKOHOAATe/NIbCTBOM, HE MPU3HAETCH B
Lseunn.

1. ecsiu Ha MOMeHM 3AKAOYEeHUA 6pGKG 00HoU u3 CMOPOH He UCnosiHUsMoCb 18 nem,

1. ecnu 661 HO MOMeEHM 3aKAKOYeHUA BPaKa Cyu,ecmeosanu npenamcmeus 04 3aKA0YeHus
bpaka 8 coomsemcmeuu co WeeodCcKUM 30dKOHOOamenbCMaeoM,

2. ecu Ha MOMeHm 3aKato4eHUs bpaka cyuecmesosano bel Kakoe-nubo Opyzoe npenamcmeue
018 bpaka 8 coomeemcmeuu co WeeodCKUM 30KOHO0ameAbcmeomM U xoms 6bl 00HA U3 CMOPOH
66110 Mo20a WeedCKUM 2paX OaHUHOM UsU UMesild Mecmo ¥xumesascmeaa e Lliseyuu,

3. ecnu BNoaHe BEPOATHO, YTO BpaK bbia 3aKN0UEH NOA NPUHYKAEHUEM, NN
€C/IN CYLLLeCTBYET BEPOATHOCTb TOrO, YTO 6paK 6bin 3aK/A0YEH NOA NPUHYKAEHUEM, UK

€C/IN CTOPOHbI HE MPUCYTCTBOBA/IN HAa MOMEHT 3aK/Ilo4eHnsA 6paka U XoTs bbl OANH U3 HUX Obi
rpa*kgaHmHom LLseumnn nam npoxkusan s LLseumn.

€C/1I1 CTOPOHbI HE NPUCYTCTBOBA/IM HA MOMEHT 3aK/IIOY4EHUA 6paKa M XoTA 6bl OAUH N3 HUX 6bin
Ha TOT MOMEHT rpa*Ka4aHNHOM Wseunn nam npo*xuean s LLseumnn.

MepBblA MYHKT He NpuUMmeHAeTcA, ecan obe CTOpoHbl cTapwe 18 net M mmeroTca ocobble
OCHOBaHWA oA Npu3HaHuA bpaka.

1. Hactoawwmi 3akoH BcTynaet B cuay 1 uions 2021 roaa.

2. Ctapble npaBuaa NPMMEHAOTCA K Bpakam, KoTopble BblM 3aKA0YEHbI U 3aPErnCTPMPOBAHbI
Hanorosbim opraHom B 6a3e AaHHbIX PErMcTPaLUmM HaceNeHUs A0 BCTYNAEHUA B CUNY.

! NocnepHan pegakuma Ha3BaHUA 3akoHa 1971:797. 2 NMocneaHnas sepcua 2018:1973.

3 NpepnoxkeHne o0 BHECEHUN M3MEHEHMN B 3aKOH (1985:367) no meXKAyHapoAHbIM BOMPOCaM
OTLLOBCTBA

Hactoawmm npeanucbiBaeTca, 4tobbl pasgen 2 3akoHa (1985:367 ) mo mexayHapoAHbIM
BOMPOCaM OTLLOBCTBA U30XKNTb B CEAYIOWEN PeaaKLNN.

lpednazaemas hopmynuposKka
Paspen 2

My»K4MHa, COCTOAWMI UAN HaxoauBlKnica B Bpake ¢ maTepblo pebeHKa, cyumaemca oTLOM
pebeHKa, KaK 3TO cneayeT M3 3aKOHa LWTaTa, B KOTOPOM NPOXKMBAA pebeHOK NPU POXKAEHUM, UMK,
€CNK KTo-N1Mbo 0os1ieH cunmTaTbCa OTLOM pebeHKa No 3STOMY 3aKOHY, Kak 3TO c/ieyeT M3 3aKOHa
rocyAapcTBeo, rae pebeHoK Npu poXKAEHMUM CTAHOBUICA TPaXKAAHMHOM. Ecs1u pebeHOK nNporKmBean
8 LBeunn npu poxaeHWn, 00HAKO 80MPOC 00sH(eH BCeraa OLEeHMBATbCA B COOTBETCTBMMU CO
LWBEACKMM 3aKOHO4aTe/IbCTBOM.

My3KUMHa, COCTOALLMNIM AN HaxoAMBLUMICA B BpaKe c maTepbio pebeHKa, cyumaemcs oTLOM
pebeHKa, KaK 3TO c/neAyeT M3 3aKoHa rocydapcTBa, rae pebeHoK npu  poXAeHUM
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MONYYMUN MECTHOE KUTENbCTBO UM, ECIN KTO-TO He 00/1#(eH CYMTaTbCA OTLOM pebeHKa no sTomy
3aKOHY, KaK 3TO c/iedyeT M3 npaBa rocyAapcrsa, rpaxAaHMHOM KOTOPOro pebeHoK CTan mnpu
POXAEHUUN. ECau pebeHOK Npu POXAEHMM M0syYUs1 MECTOXUTENLCTBO B LLIBeuun, Bonpoc Bceraa
[AONXeH PacCMaTPMBaTLCA B COOTBETCTBUM CO LLBEACKMM 3aKOHOAaTeNIbcTBOM. OOHAKO 80pPOC O
mom, cocmoum AU MyM4uHa e bpake ¢ Mamepbto pebeHKa, OO0/MeH pewamscs 8
coomeemcmauu ¢ 3aKOHOM, Komopbili C02aCHO repsomy ab3auy nPUMeHAemca K omyoscmay.

OJTOT 3aKOH BCcTynaet B cuay 1 niona 2021 roga.
MHeHue 3aKOHOZaTENbHOTO COBETA
BblaeprKKa M3 NPOTOKOA 3acegaHuna 2 mapta 2021 r.

Hacrosawee Bpema: MNp. cyabu CeBepuH BnomctpaHa u JleHHapT Xambepr u cygba CredaH
MoxaHccoH

3anpert Ha NpU3HAHME UHOCTPAHHOW NoAnrammumn

CornacHo obpaueHunio 3akoHoaaTenbHoro coseta ot 18 despansa 2021 roga, NpaBUTENLCTBO
(MuHUCTEPCTBO  tOCTMUMKM)  pewmnno NOAYyYUTb MHeHMe 3aKOoHOAATe/NIbHOro coBeTa Mo
npeanoXeHnam

3aKOH O BHECEHUUN U3MEHEHUI B bpayHbln KoAEKC,

3aKOH 0 BHECEHUU M3MEHEHMN B 3aKOH (1904:26 cT. 1) 0 HEKOTOPbIX MEXKAYHAPOAHO-MPABOBbIX

OTHOLWEeHWAX, KaCakoLWwKnxca 6paKa M onekwy,

3aKOH 0 BHECeHUM n3meHeHu B 3akoH (1985:367) no mexaAyHapo4HbIM BONPOCAaM OTLLOBCTBA.

MpepnoxKeHna 6binM NpeacTaBAeHbl 3aKOHO4ATENIbHOMY COBETY KaHunepom KaTapuHoli Bunbre.
MpesnoXKeHna NPUBOAAT K CAeAYIOLLEMY MHEHMIO.

[MpednoxeHuUe 0 8HeCEHUU MONpPasKu 8 bpayHbli KOAEKC

54.Pasgen5

B 3TOM paszene cofeprKaTtcsa NON0XKEHUSA O HEMeAIEHHOM Pa3BOAE B C/lyyae 3ak/toueHus bpaka
AaXKe MpU HaNMuMKM NPEenATCTBMIA K 3aK/No4YeHUo Bpaka WAM MPUHYKAEHMA (CM. nepBbil

naparpad).

B HoBOM YeTBepTOM ab3aLe YKa3bIBAETCA, YTO MOSIOKEHUA O NPU3HAHMM BPAKOB, 3aKNHOYEHHbIX
MO MHOCTPAHHOMY MpaBy, B C/ly4asx, yKa3aHHbIX B NnepBom ab3aue, MOXKHO HauTu B ra. 1. CtaTbA
8a 3aKOHA O HEKOTOPbIX MEXAYHAPOAHbIX NPAaBOOTHOLUEHUAX, Kacalowmxca bpaka v onekwu.
CornacHo KOHCTUTYLMOHHOMY KOMMEHTapUIO, 3TO BONPOC MHbopmaLmn. B obuem o6ocHOBaHUM
(cTp. 32 e.) ckaszaHO, YTO cnepyeT YTOUYHWUTL, YTO CreuMasibHble MNONOXKEHUA O HEMEAIEHHOM
pacTop*KeHun 6paka pacnpoCTPaHAOTCA U HA MHOCTPaHHble 6paku. B xoae npeseHTauum 66110
NoAYEPKHYTO, YTO pacciefoBaHWe, MOCNYXKMBLUEE OCHOBAHMEM ANA HaMNpPaB/ieHUA, BbIABUIO
HEACHOCTb PeryiMpoBaHus.

OTcyTCcTBME ACHOCTU, 0bCYy»KaaBLueecs B xoae paccnenoBanma (SOU 2020:2 ctp. 191 f.), noxoxe,

6bI10 CBA3AHO C NPABO NPOKYPOpPa BbICTYNaTb B A€/1aX O Pa3BOe cornacHo pasgeny. Cneacrame
npeanoioXKuIO, YTO NPABO NPOKYPOPa Ha CNOBO boNblue He ByAeT pacnpoCTPaHATLCA HA Bpakuy,
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3aKNtOYEHHble MO MHOCTpaHHOMY npasy. Ccbinika Ha rnasy 1 Pasaen 8a 3akoHa 1904 roaa moskeT
MMeTb 3HayeHWe B 3TOM KOHTeKcTe. [1paBUTENbCTBO He BbINOAHWAO NpeasosKeHue
paccnefoBaHMA OTHOCMTE/IbHO MpaBa NPOKYpPOopa BbiCKa3biBaTbCA. B TaKkOM cnyyae coxpaHeHue
CCbI/IKM NPeACTaBAAeTCA HeonpPaBAaHHbIM; OHO BUCUT B BO34yXe. Takoe Mo/IoXKeHWe B NPoLL/Iom
He CYMTaNOCh HEOBXOANMbBIM, U HbIHELIHWI 3aKOHOAaTeIbHbIN MaTepuan He COAEPIKUT HMUYEro,
4TO MOrN0 6bl NOBYAUTL K UHOM OLIEHKE.

MoKHO f06aBUTb, YTO HOPMA COAEPKMUT OrOBOPKY, MOCKO/bKY C/ly4an, YKasaHHble B pasgene,
He B MOJIHOM Mepe COOTBETCTBYIOT C/ly4asm, yperyimpoBaHHbIM B 4. 1. Pazgen 8a 3akoHa 1904
roga (CM. KommeHTapuit 3aKOHO4aTeNbHOrO COBETA K 3TOMY pasaeny).

3CIKOHOI'IpO€Km 0 8HeceHUU u3MeHeHUl 8 30KOH O HeKomopeoix MemdyHapodHo—npaeoeb/x
OMHOWEHUAX, KacarowuxcAa 6pGKG u orneku

1 y4.n. Paspgen 8a

B pasgene copeprKatca NOMOKEHUA O CAyYanax, Koraa 6paku, 3aKNt0YeHHbIe MO MHOCTPAHHOMY
npasy, He npusHatoTca B LUBeumn. 3a nocnegHue roAbl B 3TOT naparpad HECKONbKO pas
BHOCU/INCb MOMNPaBKMK, B pe3y/bTaTe Yero, cpeam npoyero, bbin pacliMpeH 3anpeT Ha NpU3HaHue.
npu 3Tom TpeboBaHMe O NoAKAYeHUM K LBeumm 6bI10 CHATO. 3aKOHOAATE/bHbLIN COBET
NPOKOMMEHTMPOBAA MNpeablaylwiMe 3akoHoZaTeNbHble NpeasioXKeHua (cm. B MepByto
ouyepeab prop. 2003/04:48 ctp. 75 f. u peksusaut 2017/18:288 ctp. 46). B AONONHEHUE K TOMY,

yTo 3aKOHOLI,aTel'IbeIl‘;I COBET 3asABW/1 B 3TUX 3aK/HOUYEHMAX, HOBbIN 3aKOHOMNPOEKT BblI3blBaeT
cneagyrowme ToO4KM 3peHnA.

B o6palieHnn npeanaraeTca He npusHaeath B LLBeunn 6paku, 3aKNH04EHHbIE MO MHOCTPAHHOMY
npaBy, €CiM Ha MOMEHT 3aK/toueHMA bpaka cyliecTsoBann bbl NPenATCTBUA ANS 3aKN0YeHUA
6paka no wBeACKOMY 3aKoHoAaTeNbCcTBy. COrnacHo AeNCTBYIOLLEMY 3aKOHOAATEeNbCTBY, BpaK,
3aK/IOYEHHbIN C HapyLleHMemM Ntoboro U3 NPenaTcTBMIA, KacaloLMXCA NOAUraMmUnU AU KPOBHOTO
pOoACTBa, HE NPU3HAETCA, eC/IM 0A4HAa U3 CTOPOH bbina rpaxaaHnHom LLiseuumm nam nposkneana B
LWseunn. MpeanoxeHne 03Ha4yaeT, YTO 3TO OrpaHMUYeHMe ByAeT CHATO, TaK YTO NPU3HAHWE He
byaeT MMeTb MECTO U B TeX C/ly4asx, Korga Het cBsasu co LLiseymeit.

Mo cocTaBneHMIO NpeanoxeHna bpak ¢ IMLOM, HAXOAMBLUMMCA B Bpake Ha MOMEHT 3aK/to4eHuA
6paka, He NpWU3HAeTCA Ja)ke B TOM C/yyae, ecan npeaplaywmii 6pak Bnocnegctsumn 6oin
pPacToprHyT. 3TO0 He OCOBEHHO XOPOLWO COrnacyeTcs C TOYKOM 3peHuA, fexallen B OCHOBe
perynimpoBaHusa, u3noxeHHo Brnase 5. Cratba 5 Kogekca o 6Gpake o pas3soge 6es

npeaBapuTeNbHOrO paccMoTpeHus. [MpaBo Ha passog 6e3 paccMOTpeHus B caydasx
[BOEXKEHCTBa TpebyeT, CornacHo NonoKeHMAM BpayHoro Kogekca, YTobbl NpeablayLmii bpak He

6bln1 pacToprHyT. TPYAHO NOHATb, NOYEMYy 3aKOHOAATE/bHbIM OpraH AOJ/IXKeH Takum obpasom
paccmaTpuBaTb MHOCTPAHHbIE C/TyYaun ABOEXKEHCTBA MHAYe, YeM BHYTpeHHMe aena. Camo no cebe
MOKHO BO3Pa3unTb, UTO 3TO YXKe CMbICN AEMCTBYIOLLEro NpaBa. Ho Tenepsb, Koraa peryanposaHue
MeHAEeTCA, BO3MOXKHO, bbl/10 Obl LLesiecoobpasHO PacCMOTPETb €ro U B 3TOM OTHOLLEHUMN.

BO3MOXHOCTb CMArYMUTL MNOCNEACTBMA PEryMpoBaHNA OTKPbIBAETCA Yepes KaanaH BO BTOPOM
nyHKTe. B prop. 2013/14:208 caenaHbl 3asBneHUA (CTp. 27 u 135) 0 TOm, YTO KNanaH MOXeT bbiTb

NPpUMeHeEH B Ca1iydae, Korga ogHa n3 CtTOpoH COCToAN1a B 6paKe Ha MOMEHT 3aK/1Il04EHUA 6paKa, HO


https://lagen.nu/prop/2003/04:48#sid75
https://lagen.nu/prop/2017/18:288#sid46
https://lagen.nu/1987:230#K5P5
https://lagen.nu/1987:230
https://lagen.nu/prop/2013/14:208

npenatcTBua 6o/blue He CyLecTBYET, Koraa KnanaH Ao/KeH cpabotatb. OAHaKo, Kak 6bino
NOAYEPKHYTO B XOA€e NPe3eHTaLmu, K1anaH 03HavyaeT nLb TO, YTO Bpak MOXKET BbITb MPM3HaH B
onpeaeneHHOM CUTyaL MK, a He To, YTo BpaK NpPU3HaeTcA TakoBbIM. TakxKe HeT 6osiee NoAPOBHbIX
YKa3aHMA O TOM, KaK cneayeT MPUMEHATb KnanaH B Pas/IMYHbIX CUTyauMsax K Caydyaam
obcykagaemoro ceryac Tmna. /11060, KTo XK1BET B 6pake C MHOCTPaHLLEM, KOTOPbIN Koraa-To 6bin
ABOEXKeHUeM, byaeT Haxo4MUTbCsA B MOCTOAHHON HEYBEPEHHOCTU B OTHOLIEHMM TOTO, 4YTO byaeT
NPUMeHATbLCA B LLIBELMM B OTHOLIEHNN CEMENHOTO MOOMKEHUS.

Takum o0bpa3om, 3TOro KnamnaHa HeAOCTaTOYHO, YTOBbl YpaBHATb Mpeanonaraemyto pasHuLy
MEX Yy OTeYEeCTBEHHbIM U 3apYy6EXKHbIM ABOMHbIM AA0M.

MepexodHoe nonoxeHue

B obpalieHnn npeanaraercs, YTobbl CTapble NpaBMaa NPUMEHANUCL K Bpakam, KoTopble 6bian
3aK/l0YeHbl WM 3aperncTpupoBaHbl LLBEACKMM HanoroBbiM areHTCTBOM B 6ase  AaHHbIX
PerncTpaLmm HaceneHus A0 BCTYMJIeHWA B CUAY. DTO O3HAYaeT, YTO HOBOE MOCTaHOBJ/EHME
CTAHOBUTCA 33a4HUM YMCNOM MPUMEHMMO K paHee 3aKN4YeHHbIM Bpakam, KoTopble He Bbian
3aperncTpmMpoBaHbl 40 BCTYNAEHMA B CUANY.

B obpaleHnn (cTp. 37) nogyepKMBaeTca, YTO OCHOBHOM NPMHLMN WBEACKOro 3aKOHOAAaTe/1IbCTBa
3aK/0YaeTCA B TOM, YTO HOBbIe MPaBMaa He A0/IXKHbl MPUMEHATLCA K NpaBam M 06A3aHHOCTAM
OUBNYECKUX TNL, BOSHUKLIMM A0 UX BCTYMJIEHUA B CUY. B COOTBETCTBUM C STUM MPUHLMUMOM B
oT4YeTe O paccnefoBaHUM, NOCAYKMBLUEM OCHOBaHMEM Ans obpalieHua, 6blno NpeanoXxKeHo,
yTobbl CTapble NpaBuaa MNPUMEHAAUCb K Opakam, 3aKAOYEHHbIM [0 BCTYN/IEHMA B CUAY.
MepexoaHble NpaBuaa C TAaKUM CMbICIOM TakKe Oblnn Bbl6paHbl NPU BHECEHUN U3MEHEHUN B
pasgen 8 2004, 2014 v 2019 rogax.

Korga npaButenbCcTBO Tenepb Npeasiaraet Apyroe pelweHne, OHO Npexae BCero MOTMBMPOBAHO
TeM, YTO MONMramMuA He ABNAETCA NPUEMNEMbIM fABNeHMEM B Hawem obuiectBe. Henb3A
npeanonaraTb, YTO 3T0 byAeT NPUMEHATbCA B BoNblEN CTEMEHU B CAyvyae NOAUTaMUM, YEM B
cnyyae nNpenAaATCcTBMMN ANA BCTYN/IEHUA B BpaK, 06CYKAaBLUIMXCA paHee, Hanpumep: A4eTCKMI BpaK.
Taknm o06pa3om, aprymeHTbl B MONb3y Mpeniaraemoro MnepexogHOro PeryivMpoBaHuA He
aBnatoTcA ybeautenoHbimu. Kpome Toro, He 6e3 BO3paxKEHUI MOMKHO CBA3aTb NMPUMEHEHUe
CTapbix NpaBuAa ¢ peweHnem Hanorosoro areHTCTBa O pernctpaunn. Kak otTmetTuno cneacrsue,
OLEeHKM HanoroBom cay»Kbbl HOCAT KPATKUI XapaKTeP U HE UMEIDT OPUANYECKON CUIbI B APYTUX
KOHTEKCTax. He WCKAYEeHO, YTO APYroM opraH npu3HaeT 6paK, He 3aperncTpUpoBaHHbIN B
Hanorosoit cnyxbe.

YT0 KacaeTcA CTPYKTYpPbI NpaBuaa, MOXHO OTMETUTb, YTO AN1A MPUMEHEHUA bonee CTapbiX npasun
A0CTAaTOYHO OroBOpPwUTb, 4YTO 6paK AO0/1KeH 6bITb 3aperucTpmpoBaH. Kpome TOro, orosapusartb,
YTO OHO OOJ/1XKHO 6bITb 3aK/1IKOYEHO, ABNAETCA U3JTULLHUM.

3aKoHonpoekm o 8HeceHUU U3MeHeHUl 8 30KOH 0 MeXOyHapPOOHbIX 80NPOCAX OMU08CM8Bd
3aKoHOAaTe IbHbI COBET BHOCUT 3TO NpeasioxKeHne 6e3 KOMMEHTapUEB.
AenaptameHT npasocyaua

BblaeprkKa M3 NpOTOKONA 3acesaHuaA npaBuTenbeTBa oT 18 mapTa 2021 roga



MpUCYTCTBYIOT: NpemMbep-MUHUCTP J1édBeH, npeacedaTeNb U MUHUCTPLI MoxaHccoH, BaiinaH,
XynbTKBUCT, AHAepccoH, Odambepr, Lekapabu, UremaH, /luHae, dKCTpEMm, IHepoT, HdanbrpeH,
HunbccoH, pHKpaHc, JinHaxareH, JiuHa, Xannobepr, Hopamapk, Muko, CteHeBMu.

JloknaaumKk: npembep-mmHUcTp MoxaHccoH.

MpaBUTENBLCTBO MNPUHANO peweHne No 3akoHonpoekty 2020/21:149 3anpeT Ha nNpu3HaHue
WHOCTPaHHOW NoAUrammm



