/N\NGLS

BaHKpOTCTBO B KOHTeKCTe CTaHAapPTOoB 3allnUTbl UHOCTPAHHDbIX
MHBeCTMLI,Mﬁ N npaB UHOCTPaAHHbIX UHBECTOPOB

lOnua KproukoBa
lOpucT, GLS Advisory




B MnaH cemuHapa

1. 3awmTa OT He3aKOHHOW 3Kcnponpuaunn
2. baHKpOTHbIe npouenypobl
3. Heno KOKOCa

4. Neno Future Bank




3alLuTa OT He3aKOHHOM IKcnponpuauumn

e Ct1. 13(1) doroBopa K QHepreTn4eckomn xapTum:

«MHeecmuuuu MHeecmopos [Jozoeapusarowetics CmopoHbl Ha Teppumopuu rirobou
opyeaou [Jozosapusarouwieticsi CmopoHbl He nodriexxam HauuoHasusauyuu, 3Kkcriponpuayuu
unu mMepe unu mepam, UMerowum aHano2u4yHble HayuoHanu3auuu uniu aKecriponpuayuu
rnocriedcmeusi (Oarnee uMmeHyeMbIM “OKcriporipuayus’), 3a UCKIIYeHUEM criyHaes, koz2oa
makasi QKcriporipuayusi ocywecmernsemcsi:

(a) ¢ uernbr, Komopasi omeedyaem 20cy0apcmeeHHbIM UHmMepecam;
(b) 6e3 duckpumuHauuu,
(c) ¢ cobrnrodeHuem Hadnexxauwux ripasosbix rnpoueoyp;

(d) oOHo8pemeHHO ¢ 8birriamou beicmpou, 0ocmamo4YHou U aghchekmueHou
KomreHcauuu.»
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[ToHATHe aKcnponpuauum

JKkcnponpunauna — UsbsATUE rocyaapcTtBoM UMYLLIECTBA, NpUHaafexallero
MHOCTPaHHOMY MHBECTOPY, KOTOpOe, Dyay4n He3aKOHHbLIM, BIieYEeT 3a cobomn
MeXOYyHapOoOHY0 OTBETCTBEHHOCTbL rocydapcTBa

[Tpsamas akcnponpuaunsa v KoceeHHas akcnponpuauns

Philip Morris v Uruguay, ICSID Case No. ARB/10/7, p. 192:

«. .. State’s measures should amount to a ‘substantial deprivation’ of its value, use or
enjoyment, ‘determinative factors’to that effect being ‘the intensity and duration of the
economic deprivation suffered by the investor as a result of such measures.’»

El Paso v Argentina, ICSID Case No. ARB/03/15, p. 256:

«. . . for an expropriation to exist, the investor should be substantially deprived not only of
the benefits, but also of the use of its investment. A mere loss of value, which is not the
result of an interference with the control or use of the investment, is not an indirect
expropriation.»
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»
4

3aKOHHas aKcrnponpuayus

 [1yGNUYHLIN MHTEPEC: CaMO rocydapCTBO ornpeaendeT, YTo AENCTBYET B
NHTepecax obLlecTBa, HO BHELUHMNE rPaHULbl TAaKOro NoBeaeHUs OOSKHbI
CyLLEeCTBOBATL («€C/1U MOJ/IbKO amo peweHue He byoem si8HO 6e3 pa3yMHbIX
OCHOB8aHUU»)

* HeOQUCKPMMUHALIMOHHbLIN XapaKTep: NpUYnHON 4EUCTBUX rocydapcTea He OOSTKHA
ObITb XapakTepucTuKa (Yalle Bcero HaunmoHasrbHOCTb) MHBECTOpPA

« Hagnexalune npaBoBble NpoLeaypbl: NpeackasyeMoCcTb aKkcnponpuauum um
BO3MO)XHOCTb NPOBEPKN NPaBUNbHOCTU peLleHnst 00 akcnponpuaumnm

« CnpaBeanueas, adodeKTUBHAA N CBOEBPEMEHHAA KOMMEHCALIUA: PbIHOYHAS
CTOMMOCTb MHBECTULIUN B NIMKBUOHOM BbIpa)XeHUU
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baHKpOTCTBO

 [lpaBoBasi npouenypa, KoTopasi HanpaefieHa Ha YCTaHOBIIEHME (paKTa
HECOCTOSATENIbHOCTN AOIMKHUKA U HA MPUMEHEHUE B OTHOLLEHNN TaKOro
OOIMKHUKA, MPU3HaAHHOIO HECOCTOSATENBHBIM, BCEX NPaBOBbLIX NMOCMEACTBUMN,
CBSA3aHHbIX C 3TUM (PpaKTOM
« XapaKkTepucTnkm DaHKpOTCTBA:
v’ o 4yben nHnyuatuee BBOANTCA BAHKPOTCTBO?
v KTO ynpaBnsieT UMyLLEeCTBOM, NPUHNUMAET peLleHna?
v' YT10 nponcxoamT C UMYLLECTBOM KOMMNAaHNN?

v Kakown pesynerat 6aHkpoTcTBa?
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Neno OKOCa

» AkumoHepbl KOKOCa npotue Poccuimnckon epepauymu:

v Yukos Universal Limited (Isle of Man) v. Russian Federation, UNCITRAL, PCA Case
No. 2005-04/AA227

v" Hulley Enterprises Limited (Cyprus) v. Russian Federation, UNCITRAL, PCA Case No. 2005-
03/AA226

v" Veteran Petroleum Limited (Cyprus) v. Russian Federation, UNCITRAL, PCA Case No. 2005-
05/AA228

« BaHKpPOTCTBO — OOHO M3 BMeHAeMbIX HapyweHun, «final act of the destruction of
the Company by the Russian Federation and the expropriation of its assets for
the sole benefit of the Russian State and State owned companies Rosneft and
Gazprom.»
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<« Jeno KOKOCa

* Final Awards, pp. 1143-1144:

«However, to focus only on these narrow reasons for non-payment of the
A Loan, and on the commercial considerations that drove the Western Banks
to enter into the Confidential Sale Agreement, is to miss the bigger picture. . . .

The Tribunal therefore cannot accept Respondent’s argument that because
Yukos, even after the seizure of YNG, could have paid the Western Banks
under the A Loan but did not do so, there is no link to be made between
Rosneft (and, indeed, Respondent) and the bankruptcy. The big picture
established by the record, including in respect of the tax assessments and the
auction of YNG, suggests otherwise.»
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< [JAeno Future Bank

 Bank Melli Iran and Bank Saderat Iran v Bahrain, PCA Case No. 2017-25
« TpubyHan ycTtaHOBWIT HApYyLWeHUA B gesaTenbHOCTN Future Bank

* YcTaHOBIeH pakT aKcnponpuawmnu:
Final Award, 9 November 2021, p. 630:

«. . .the Tribunal notes that the disputed measures interfered with the exercise of the
Claimants’ shareholding rights in Future Bank, which are undoubtedly property
Interests. As the Tribunal explained above, such intervention became permanent as the
Claimants have no realistic prospect of being re-established in their rights as
Shareholders; nor is it clear, more than six years from the Future Bank’s placement in
administration, whether and to what extent the Claimants will receive proceeds from

the bank’s liquidation.»

« Bbina nu akcnponpuauus 40OpPOCOBECTHLIM OCYLLECTBIIEHNEM PErynATOPHbIX

dyHKUMIN rocygapcTea?
/N GLS




< [JAeno Future Bank

 [1paBo perynmpoBaTb W pearnpoBaTb Ha HE3aKOHHbIE OEUCTBUS —
HeoTbeMISIEMbIE NpaBa rocygapcrtea (pp. 631-635)

« He3HauuTenbHble HapyLLeHUs1 B NPUMEHEHUM NpoLeayp Takke He SBMSOTCS
6e3ycrnoBHbIM OCHOBaHWEM A1 NPU3HaHNSA OeNcTBUIA rocyaapcTBea
aKcnponpuauMoHHbIMN; HEOBXOAMMO OLEHMBATb 3HAYUTENBHOCTb U YacTOTY

Takux HapyLleHumn (pp. 636-637)

» Peakuunsa baxpenHa aBnaertca akcnponpuaumneu:

v' He Obino nccnegoBaHus 4eNCTBUTENBHON HEOOXOAMMOCTM TaKoW KpaHen Mepbl, Kak
NpUHyanTenbHas adMUHUCTPaUNS C nocreayrowen nMkenagaunen, nccreqoBaHus
anbTePHATUBHbLIX MEP;

v MNonntnyeckas obctaHoBka: « CBB’s conduct against Future Bank was dictated by a political
agenda as opposed to regulatory considerationsy;

v [lonras peaKund oes3 Bblpa>eHUA 06eCnoKoeHHOCTH
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